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« Dude 15 * one Man diſpoſſeſſeth another, Comm, ir; 


of Lands or Tenements; and thus converts his poſ- 


Co 13. 


ce ſeſſion to a Right : and this Right may be either a 


« Right of P. ſeſſien, ſo that the party ſhall reinſtate 
te himſelf in the a Seizin by EnTRY, of it may be 
«© a mere Right, and then the Lav only can reinſtate, 


ce when he reſorts to its aid by applying to the proper 


Mode of Remedy: and this is denominated a Rionv 


« of ACTION. 


Thus if a man diſſeize me, I have, during the 
Life of the Diſeizor, a Right of Entry (par voye de 
fait) within a limited Period: but if he die, and the 


Land deſcend to his Heir, who entereth; now by reaſon 


« that in the Heir an apparent Right is connected with 


_ © the aFual poſſeſſion, the mere Entry is taken away, 


e and I have only a Right of Aftion for recovery 155 the co 
« poſeſion. 


© This Right of regaining poſſe/ion in 2 poſſeſſory Ac- 


e tion may by Lapſe of Time ceaſe: and then both 
* the Poſſe/ion and Right of Poſſeſſion are ſaid to be 


e diveſted, and the party is put to his Aion for re- 
&* Covery of his Right, 


* | « And, 


Co, Lit. 5 385. 


—————— Ns I IT En a — — 


What may or may not be given in Evidence on the General 


Iſue.—NvuL DISSEIZIN. 


« And after fixty Years even this mere Right is no 
longer protected by the Law: but the party is barred 
of his WRIT of R1icnrT for its Recovery. 


« Nor of his own Poſſeſſion ſhall he have a Writ of 


, © Right (the | nm Remedy applicable to real pro- 


Salk. 235, 


' «© perty) after 


ty Years. 

e The Entry to ſupport the Claim muſt be on the 
ce Land : unleſs there be ſome ſpecial Wes proved to 
te exempt from this neceſſity, 

The Poſſeſſion of one Joint-tenant | is the Poſſeſſion 
* of another ſo as to prevent the Preſcription from 
« a/taching. 

- Upon this Iſſue a Man cannot give a Releaſe in Evi- 

dence made after the Diſſeizin committed; but it ought 


to be pleaded: for this Evidence admits the Diſſeizin, 


and at the ſame time ſhews that it was not lawful for 
the Plaintiff to bring his Action; and ſo it is good 


Matter of Juſtification. 


But if the Releaſe had been before the Diſeizin, 
then it had been good Evidence: as if a Man ſeiſed of 
a Rent-charge releaſes the Rent, and then demands it, 
and it is denied: this Releaſe is good Evidence on 
« this general” Iſſue: becauſe there is now, prece- 
« dently,” no ſeizin or, Freehold of the Rent in being: 
and therefore there could be no Diſſeizin of it. 

If a Man bring an Aſſize for Common of Eftovers 
when the Houſe is down to which the Eſtovers belong, 
the Defendant may plead, Nul Tort, nul Diſeizin, and 
give this Matter in Evidence: for there is no wrong, 
nor any diſſciſin, if it become impoſſible, by the party's 
own fault, that the Eſtovers ſhould be rendered him. 


* 


nj dai Origin, and Extenſion; 


CHAPTER III. 
3 EJ:CTMENT. 


We are now to treat of -ZjeZment, The laſt Iſſue 


« was applicable to the Right; and that of Tenements 
04 incorporeal as well as other; this to cor poreal, and 
« directly to the poſſeſſion. 


« No Species of Aion has been more beneficially 
e extended, or more exalted beyond its original Limits 


than this. In its beginning it only gave Damages for 


% Diſpoſſeſſion of a Chattel Intereſt, and did not even 
te recover the Term. It was ſo far improved by judi- 


« cial Enlargement of the Remedy about the time of 


& the fourth Ro WARD, as to be conſidered to intitle to 


%a Writ of Poſſeſſion : and in that diſtinguiſhed org 
te of legal Policy, with reſpect to real Property, the 
ce reign of H. VII. it became eſtabliſhed in its preſent 
« oreat purpoſe of trying T1TLEs of FxzenoLD, This 
ewas done, firſt, by actual Ex TRY of the perſon 
e claiming TITLE; who ſealed and delivered a LxASE 
& upon the Premiſes, and was afterwards either arually 
« 0UusTED by the former Tenant in poſſeſſion, or, ap- 
« parently at leaſt, by ſome other perſon (moſt gene- 


« rally by Agreement) who, in the Language of the 


ce equitable Fiction, is called the CASUAL Exc rox. 
« Now to maintain EjecTMENT againſt the Tz- 
* NANT in POSSESSION, Or againſt this caſual Ejector, 


te the Plaintiff muſt prove his Title, under bis LessoR, 


© to be the better one, which is the Mx rs; and he 
© muſt prove Leasz, Ex TRY, and OusrER, which 
** now generally are the FoRm. 
© We obſerve that Leaſe, Entry, and Ouſter, now 
« generally are the formal, or more accurately yet, 
< the fifitious part of the Ac rio: ſince for a Cen- 
< tury paſt, by an invention aſcribed to the Lord Chief 
« Juſtice Roll x, analogous to the fiFitions Action of 
** CoMMon REcoveRy, the caſual Ejector is an ideal 
« perſon, 


449 


Of EjroruanT.—Fifitious Form, 


4 perſon, in whoſe Name Noricz is given to the Te; 


& nant in paſſaſſion to defend his T1TLE, or that Judge- 


e nent will go-againſt him by default, the caſual Ejefor 


having no Title. Upon this, if the rea! Tenant 
s chuſes to defend, he is admitted by Rol x of Cour mT, 
on his conſenting to confeſs Lease, EnTay, and 
* OusTER, ſo that the REAL QuesT10N, the TiTLE 


c of the Lxssox of the Plaintiff, who is the perſon 


© claiming RicnT of FREEHOLD in the Lands, may 


be brought to Trial. 


« And theſe Fier roxs may not be carried beyond 
<« the purpoſe of every legal Fiction; which is, to try 
« a Right with the greater clearneſs and facility, or to 
“ introduce a Remedy to which Equity entitles the party. 


« And therefore a Tenant in poſſiſſon ſhall not be euſted 


11 G. II. 


21 T. I. e. 16. 


* without Notice; and the ſtrièt Form of Entry, Lenſe, 
« and Outer, muſt be purſued whete there is no actual 
* Occupant of the Premiſes; and Tenants are bound, 
te under Forfeiture of thre: Years Rent, to give No- 


„ Ticz to their LandLornD, who is particularly ſe- 


& cured in his Right to be admitted a Co-DEFENDANT. 
« And as the Right is tried indire&ly, the Judgement is 
« nor concluſive; though the Statute of Limitations 
ce taking away the Right of Entry where the Poſſeſſion 
de has been under an adverſe Claim for TW]IN TY Years, 


an Zjedment is conſequently limited to this Period. 


* And where the Queſtion originates from the Covar 
* of CHANCERY, that Court, after the Matter has been 
ct ſufficiently tried, will grant an InjuncT1on on the 
« Merits to prevent vexatious proceedings in Ejeũment. 


Though 


AA = && a 


Of EJrcTMENT. 

10 Though it obviouſly reſults from the Nature of the 
© ſubject, it may here be mentioned, that on a F INE 
« with PROCLAMA TIONS, aZ7ual ENTRY muſt be proved 
e to ſupport an Ejectment: and the Action muſt be 


commenced within one n after — * 
« Ex TRT. | N 


| Ts Le II. | 
te And in examining the Proceſs by E JECTMENT, S 
« we will now conſider” it in its ancient ſtrictneſs, 
ce where none of the Requiſites are confeſſed: ſince 
ce for want of an afual occupant, or by reaſon of a 


« Fine with Proclamations, that ſtrictneſs oy ſtill be 
© neceſſary to be purſued.” e 


1111 1 III. 


And 1 e upon” the Is802 Not / guilty, i in Ns 
MENT, we ſhall treat, 
Firſt, of the Lessors;, 
Secondly, of the Lessets; 
Thirdly, 5 the ENTRY. 


Fl 
Par. x, 


Firſt, of the L.zss0Rs: and it is to be known that 
in this Iſſue they are to be the ſame in the Allegation 
and in the Evidence: for if it appears by the Proof 
that the ſame perſons did not and could not transfer 


that Intereſt which is ſaid to be transferred by them in 


the Declaration, the Plaintiff hath not proved his De- 
claration: for all Courts of Juſtice muſt go ſecundum” 
allegata et probata : if therefore any perſon doth not 
maintain by his proofs the matter he hath alleged to the 
Court, he muſt fail of the Juſtice he would demand 
on thoſe Allegations: and with this agrees the Rule of 
the Civil Law: quod Probationes ſint conformes Libellb. 


11 
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| — 1700, 
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T. R. 86. 
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ber. 
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R Of EJEcTMENT. | | 


If a Man declares of a join! Leaſe, and 6h Not 
guilly, gives in Evidence the Leaſe of two Tenants in 
common, this dath not prove the Declaration: f 
66 Joint Tenants have the undivided poſſeſſion of one 
« entire Eſtate; but Tenants in common have a ſeverally 
© of Eſtate, notwitſtanding the unity of poſſeſſion : 
< therefore in effectꝰ the Declaration alleges that they 
both demiſed the whole, and the Evidence is that each of 
them demiſed their ſeveral diſtinct parts of the Land in 
Queſtion : this Proof, & of courſe,” aſſerts not the 
Contract alleged in the Declaration. 


If a Man declares of a joint Leaſe, and gives in 
Evidence the Leaſe of Tenant for Life, and of him in 
the Reverſion, this is no Proof of the Declaration: 
for during the Life of Tenant for Life, it is bis Leaſe of 
the whole Lands: and therefore this is no proof of 
the Contract alleged in the Declaration: * for the 


<« Eſtate of Tenant for Life and of the Reverfioner are 


cc altogether ſeveral, and accordingly fall within the 
« preceding Diſtinction, and upon this Principle the 


following Caſe was determined: 


% On Action of Covenant for Rent in arrear, the De- 


ce claration ſtated, that before and at the time of mak- 


« ing the Indenture therein after mentioned, one Brace- 
« bridge Ludford, and Jobn Ludford, the Plaintiff, were 
« reſpectively ſeiſed of the aftermentioned Premiſes ; 

| | A that 


Of EjzcTMenT; | 


dt that is to ſay, the ſaid Joby Bracebridge Ludford, in 


« bis demeſne as of freehold for term of his life, and the 
© [aid John Ludford of the reverſion thereof, expec- 
& tant on the determination of the ſaid Eſtate of the ſaid 
e John Bracebridge Ludford, in bis demeſne as of fee: 


e and being ſo reſpectively ſeiſed, by a certain inden- 
« ture made at Nuneaton, in the County of Warwick, 


© on the 3 iſt day of January, 1770, between the faid 
T John Bracebridge Ludford and the ſaid Jobn Ludferd, 
er of the age of thirteen years, ſon and heir apparent 
« of the ſaid Jobn Bracebridge Ludford, of the one 
« part, and the ſaid Jobn Barber (the Defendant) of 
< the other part, the ſaid Jobs Bracebridge Ludford and 
e the ſaid John Ludford did, for the conſiderations 


* therein mentioned, and each of them did according to 


« their ſeveral and reſpeckiue eftates in the premiſes, de- 


de miſe, grant, leaſe, &c. all thoſe ſeveral Mixzs, 


c Kc. of CoA; to have and to hold the ſaid mines, 
< 8c, to the ſaid Foby Barber, his executors, &c. from 
be the 29th uf September then laſt paſt, for the terms of 
< 21 Years, and 19 Years, making together 40 Years, 
tc at a certain rent, payable in time and manner as by 
< the Declaration ſpecified for every load of coal: 


© and alſo a certain annual Rent for ſuch lands as he 


* ſhould have occaſion to uſe for the ſaid Coal. Then 
followed an expreſs Covenant for payment of Rent; 
* and a Covenant to make, up a certain Rent (including 


« the 


* 


of Elrerizxr. 


the mine- rent above of 75 J. per Ann. the firſt of 


« ſuch payments tio commence as ſoon as the ſale of a 
«certain kind of coals of another Tenant (ſpecifying 


them) ſhould ceaſe to produce 100 l. per Annum. 


The Declaration Rated the Entry purſuant to the 
<« Demiſe, and the-, continuance of the Defendant in 
e poſſeſſion: the death of Jobn Bracebridge Ludford (the 
<« elder) on the firſt of March, 1776; and that the ſaid 
* Joby Ludford, after he had attained his Age of 
66 cwenty-· one Years, to wit, on the firſt of Feb, 
& 1779, did duly execute and confiom the ſaid Leaſe, for the 
& remainder of the ſaid Term, to the ſaid Jobn Barber : it 
e ſtated, that afterwards, to wit, on the 3d" of De- 
&* cember, 1780, and on diyerſe days and times between 
s that day and the firſt of June, 1784, the Defendant 
« did get and fell a certain great quantity of coals par- 
ce ticularly charged in the Declaration, and became liable 
e under his ſaid Covenant to pay a certain large ſum 


« (alſo ſet forth) to the Plaintiff, and that he hath not 
009 the ſame. | | 


< There was another Count charging a breach of 


e Covenant reſpeRing the certain rent of 751. to be 


« made up. 


<« The Defendant pleaded generally; no Rent in | 
Arrear. 


. & And 


nd 


* Leaſe void-notwithſtanding ſubſequent Execution of it. 
« And farther ſpecially pleaded that the ſaid Plain - 


. << tiff ought not to have or maintain his aforeſaid Ac- 


<« tion, for that be ſaid John Ludford did not, at the 


a 
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te time in the Declaration mentioned, nor at any time dur- 


« ing the life of John Bracebridge Ludford, zor till 


« pro Nears after bis deceaſe, execute the ſaid Leaſe * and 


« ghat upon the Death of tbe ſaid J. B. Ludford, before 
« any of the Rent or Monty in the ſaid Declaration men - 


cc tioned became due or payable, the ſaid —_— «ne TIO 


did ceaſe aud determine. 


« There were | ether Pleas on diffrent Grounds not 


© material to this point, 


«On hiſs Pleas iſſue was joined in Demurrer. 


ce It was contended for the Plaintiff, that the De- 


ee fendant, by having executed the Leaſe, was «Popped 


„from ſaying that it was not a a Joint Leaſe. 


i The Court held there pe to have 25 a re- 
e execution of the Leaſe after the Father's Degth. 
be And agreed, that on the Death of 'the Tenanr, the 
© Leaſe was abſolutely voi p. And Judgement was 
« « accordingly for the Defendant." , 


If a Man declares of a joint Leaſe, and upon the 
Evidence it appears that 4. B. and C. were jcint Te- 


nants for Tears; and that C. let his part to A. and 


A. and B. made a Leaſe to the Plaintiff: it ſeems that 


this Evidence doth not anſwer the Matter alleged in 


G g the 


By the Repor- 
ters cited. 

Co. Litt. 2 30 b. 
n. 1. 231, a. 
Cowp. 201, 
482. which laſt 
is in point. 
Dougl. 53» 


Cro. Ja. 23. 


Of Jui, Leaſe voidable only. 


the Declaration: becauſe, as to a third Fe of the 
Land, A. is Tenant! in common. 


The beſt way, in all theſe Caſes, when it is any way 
doubtful, is, to make a joint Leaſe; and for the 
Leſſee to enter and make a ſecond Leaſe, and then to 
declare on the ſecond Leaſe generally. 


A Man declares of a joint Leaſe by Baron and Femme 
and gives in Evidence a joint Leaſe made and delivered 
by them on the Land ; this maintains the Declaration : 
for the Wife may make a Leaſe of her own Land 
dufing the Coverture, and this is not void, but voidable 
only; for though the Wife's Contract be void during 


the Coverture to bind the perſonal Eſtate of the Huſ- 


| band, in which ſhe hath u0 property, yet to bind her 


Good, 


Mic. ' G. III. 
Goodright ex 
Dim. 
Elizabeth Car- 
ter v. Strahan 
et al. 


Cowp. 201. 


hs F 
a 


own Land, in which ſhe bath a property, continuing, 
during the Coverture, her Contract is not void, but 
voidable; and if ibe Contratt fland till after the Cover- 
ture, ſhe may, if ſhe pleaſe, confirm it. 5 


* And this depends on a principle relative to the 
« Right of the Wife to CONFIRM a Leaſe made dur- 
ce ing Coverture, by re. delivery or other ſufficiear Act, 
< when ſhe becomes ſole, which was fully recognized 
« in the following Caſe: 


« In Ejedment for an Houſe in Thames. ſtreet, the 
« Leſſor of the Plaintiff ſhewed à Right under the 
« Will of oi e James Roberts, dated Fuly 14th, 1710. 
« The Defendants claimed under one Greening, who 
« had been in poſſeſſion from the Year 1737: But it 
« was ſhewn that he had accounted for the Rents and 
« Profits to the Leſſor of the Plaintiff and her Huſ- 


« band, 


Cask. 


« band, fo as to take it out of the Statute of Limi- 
« * tations. 


« By Indenture, bearing Date 19th July, 1737s 
*« between Charles Carter and Elizabeth his Wife, on 


r the one part, and William Greening on the other, 


te reciting that the faid Elizabeth was or would be en- 
« titled to the inheritance of the ſaid Houſe in Thames- 


te ſtreet, and of certain Houſes in Reading, under the 


« Will aforeſaid, and that the ſaid Charles (the Huſ- 
band) was then indebted in 1027, to Greening, and 
© that he, at the ſpecial inſtance of the ſaid Charles 
te and Elizabeth his Wife, had agreed to furniſh them 
t with a farther ſum of 144/. by way of mortgage, 
« for their maintenance, till the foreſaid Eſtate ſhould 
te veſt in poſſeſſion, they, on theſe Conſiderations, 
« mortgage the Premiſes to Greening, The Deed was 
« executed both by the Huſband and Wife; and was a 


« Leaſe for RO TY * a peppercorn re- 
e ſerved. 


Three Exbibits were 8 ſubſequent to the 
Death of the Huſband, 


© The firſt was an Account ſtated, but of which was 
© deduted an Article for intereſt due in this was 


| « included a receipt for rent for the houſe in Thames- i 
Arert, from 1755 to 1760; the balance ſtruck, and 


_ © ſigned YEE Carter. 


« The ſecond was 'a ſurrender of one of the fd. 


* houſes in Thames-ſtreet, 23d May, 1963, to the exe- _ 


* cutors of Greening the Morigagee, eo nomine. 


J 


4 
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Confirmation by Delivery 7 Deed, where the original 
Delivery void. 


The third of the ſame date was an Order to "A 


“ Tenant to attorn accordingly to the ſaid Executors ; 
both ſigned as the precedent, and witneſſed. | 


Lord MansFIELD, in delivering the Gig of 
* the Court, obſerved, that in point of Form, a Fine 
« was the proper Mode for a married Woman to pass 
«a right in land: that here, ſhe, having executid a 
ce conveyance by Deed without Fine, the Queſtion was, 
« whether it was originally void, or but veidable: and 


„ whether, if only voidable, the Facts in Evidence had 
6 We it. 


<« That whatever exception Leaſes in favour of the 


etc cultivation of Land might make to the ſuppoſed 
rule of the Deed of a married Woman being void, 
che Court could not refuſe to ſee that this, though 


ein Form a Leaſe, was in ſubſtance and intent merely a 
« Mortgage : but that the rule of the abſolute void- 
e neſs of a Deed executed by a. femme covert, other- 
« wiſe than by Fine, had been ſuppoſed without ade- 
« quate cauſe: for that Perkins ſays an infant, or man 
« in dureſſe, cannot, after theſe incapacities removed, 
« qeliver the deed a ſecond time with effect; for as to 
« them, their ſecond delivery is void; but that if a 


+ married Woman deliver a Bond, or other Writing, 
« as her Deed, this Delivery i is merely void: and there» 


< fore, if after the death of her Huſband, ſhe being 
& ſole, deliver the ſame Deed again, the 1 8 Delivery 
e n and efft ctual. 


« His Lordſhip remarked that the Tear Book cony 
4 firmed this Diſtinction of Perkins, that the Deed of 
3 | a Femme 


Delivery of Deed is an Act en Pais. 


& a Femme en after the coverture determined, is not 
e to be re-executed but only re- delivered. 


& That Detivsnry is an Act en Pais, of which 
« the Jury decides upon the Facts: and that by the 
te Authority of Lord Cox, accordingly, circum- 
© ſtances might be equivalent to an adual Delivery. 
That here the Mortgage Deed being i in poſſeſſion of 
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ee the Mortgagee, the Wife, after the Death of the 


Huſband, ſurrenders poſſeſſion (of other houſes included 
e in the ſame ipſtrument) to the Executors of the Mort 
© gagee, and orders the Tenant to attorn. 


© That this was a clear acknowledgement that the 
e Deed was ber's; and of her confirmatory Agree- 
ment when ſele, that the Defendants ſhould enjoy 
te according to the Terms of the Deed : and conle- 


« quently theſe Facls equivalent to a re-delivery of the e . 


* Bedi 


« Bue' if a lan Veclares of 4 nt Leaſe 5 Baron 
and Femme, and gives in Evidence a joint Leaſe deli- 


vered by Warrant of Attorney on the Lands, this will 


not maintain the Declaration: for, though the Wife 
herſelf may do any Act relating to her Eſtate, yet ſhe 


cannot conſtitute an Attorney to do it; and therefore 
his Entry and Delivery of the Leaſe, by virtue of a 


Warrant of Attorney from the Wife, is wholly void: 


for ſhe cannot put any perſon in her place to tranfa&t 
for her, who has already cevelved all OT W 
her Huſband, N 


If there be Doral LE they a make Canal 


Leaſes to try their Title: becauſe when they demiſe, 
6g 3 their 


0 464 | . of the Leſſee. 
their Leaſes operate according to their ſeveral Intereſts, 
and the Leſſee enjoys from each ſeveral perſon accord- 
ing to his ſeveral Intereſt : and therefore if he ſhould 
declare in ſuch Caſe that the Coheirs demiſed ſo many 
Acres as the whole contains, he would fail in his 2 
Proofs; for each demiſes according to his own ſhare ; 
oo only. And therefore the ſafeſt Method is, where their | 
ſeveral parts are unknown, to join in a Demiſe of the 
whole, and for the Leſſee to enter and demiſe over 
and to try the Title in Ejectment by a general Decla- 
ration on the ſecond Leaſe: © it would be otherwiſe, 
« if they were Joint-lenants for theſe being ſeiſed, as 
| our ancient 'Law-;phrales it,“ per my et per tout, 
L. N. P. 10. each may be ſaid to demiſe the whole. 


* wo fas 


lt hath been held,” if in Eje@ment the Plaintif 
R. Abr- 293 declares for a Manor, he muſt prove the Attornmens 
Su. 78166, of the Tenant: for a Manor conſiſts partly in De- 
meſnes and partly in Services: without Services there 
is no Manor, and without A#tornment there is no 
Service. | 
Par. 2, 
Secondly, of the Leſſee. 
| The Leaſe proved muſt agree with the Leaſe alleged 
in the Commencement of the Term, in the Land and 
in the Number of Acres: for if it be otherwiſe, it 
appears to be another Contract; for thoſe Things can- 
not be the ſame which materially differ: and if there be 
not the ſame Term, the ſame Land, and the ſame 
Quantity of Land, it is a material difference. 


Firſt, as to the Commencement of the Terw. 


If 


* 
! 


Zr few Divi „ Date. 3 


ye a Man declare of a Leaſe, made he” [Gi of 
March, the eleventh Year of the King, to hold FROM | 
the Feaſt of the Annunciation next before, for the ſpace 5 
of a Year, and he gives in Evidence a Leaſe made and 
| Sealed the 25th of March, for one Year from thence next 
enſuing, «ix hath been ſaid,” this will not maintain his 
Declaration: for the Leaſe which is alleged, differs 
in Commencement from the Leaſe which is proved: | 
for the Leaſe alleged begins FROM abe Feoft of the An. 
nunciation, ſo that the. 25th of March itſelf is excluded q | 
but the Leaſe proved is a Leaſe-made * on” the 25th | 
of Marth, for one Year from chence next enſuing, ſo 
that here the 25th of March, or TI of — Annuncia- 5 
e dts 72 . 


EA 


o ld nz "4 n 


p W KS Oo 4 as 
, | # 


For when a Man . an Intereſt . the Date, or, 
from thenceforth, which is all one, the Intereſt paſſes r 
immediately : for Date either Ggnifies the iminediate a7 
AR of Delivery, or elſe the Day or Time of the De- | 
livery: and when an Intereſt paſſes from the Nate: it is 
more for the Advantage of the Grantee that the Date * 
ſhould be reckoned the very A or Minute of Delivery j 
for to paſs a preſent Intereſt from the Date or immediate : 
| Delivery, is more for his Advantage than chat! it ſhould 
begin to morrow : « but it hath been contended, that“ 


theſe Words, from the Dav of the Date, will never admit 


of ſuch a Conſtruction, that the Intereſt ſhould paſs © 4 RE 


| from the eu Delivery before the Date is ended. 4. 
„ - |. tr 


7 
©: 


— 


3 
Argument on preceding Diſtinktian continued. 


But where the Date is only a Point of Computation, and 
the. Intereſt doth not begin from thence, theſe Words 
from the Date, henceforth, and, from the Day of the 
Date, are all one: and, therefore, if a Man declare of a 
| Leaſe, made the 12rh of December, to begin from the 
Day of the: Date, and upon Not Guilty, he gives in Evi- 
dence a Leaſe made the iſt of December, HaBENpUM, 
from tbenceforth, and dtlivered the 12th of December, 
this will maintain the Declaration; for where the 
Leaſe is delivered the 32th of December, and 
could not begin in Intereſt till the Delivery, the Date 
is only a Point from whence the Computation of the 
time commences, and it is more for the Intereſt of the 


Leſſee that it ſhould be excluded out of the Term; 


| becauſe, he could have no Advantage. in including it, 
his Intereſt not being then begun, and it is thus for bis 


Diſadvantage to include it, as the Term would end ſo 


much the ſooner than it would on that Coaſtruction: 
and this has been belg always A Rule, that when a 
Word is capable of two Senſes, that Senſe ſhould be 
taken that makes moſt ſtrongly againſt the Grantor, and 


moſt for the Advantage of the Grantee® ; and this we 


take to be a very certain Maxim in the Conſtruction of 


Deeds: for no man can be intended to hurt himſelf 


by the Extent of his own Donation, the Rules of ſelf- 
preſervation do ſufficiently defend men from 97 wrong 


6 


YU 
= * n 


8 Contra proferentem Verba fortius accipiuntur. | 


to 


Date in itſelf not material to a Deed. 


to their own Intereſt : it is therefore fit that the Laws 
of Civil Society ſhould provide for the Intereſt of the 


Grantee, that he might not be wronged by too narrow 


a Conſtruction; and, therefore, the moſt beneficial 
muſt always take place: beſides, this Rule is farther 
friendly to Juſtice in that it avoids all manner of Deceit 
in any Grant, and puts a full End to all Controverſies 
about them: for without this Rule, Men would affect 


intricate Words, and ſo every Grant would be ſubject 


to be overthrown, or, at leaſt, ſhaken by the Debate 
about it's Meaning. 


A Man declares of a Leaſe, made the 5th of May, 
in the tenth Year of the King, Habendum from the 
Feaſt of the Annunciation laft paſt, for twenty one 
Years from thence next enſuing : the Jury found a Leaſe 
made the 5th of May, in the tenth Year of the King, 
Habendum from the Feaſt of the Annunciation then laft 
paſt, for twenty one Years next following the Date of 
the ſaid Indenture: the Leaſe found by the Jury, is 

the ſame with the Leaſe alleged ; for both being from 
| the Feaſt of the. Annunciation then laſt paſt, for twenty 


one Years, they are both expreſsly for twenty one 
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Hob. 18. 
All. 75. 8 
St. 5 i Roll. 
Abr. 859. 
pl. 11. 


Years and no more; ſo that theſe Words, next following 


the Date of the ſes 8 are utterly repugnant 
and void. 


« And,” indeed, in itſelf,” the Date is no material 
part of the Dots therefore, if a Man declares of a 
Leaſe, 
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* 
Otherwiſe of Bond than of Leaſe in regard to Dale. 
Leaſe, dated the 14th of December, to begin from 
Chriſtmas laſt for three Years, and he gives in Evidence 
a Leaſe, dated, ſealed and delivered the 13th of De- 
cember, to begin from Chriſtmas laſt for three Years, 
this Leaſe in the ſubſtantial part of it being the ſame, 
in Commencement and in the Quantity of the Lands, 
though it differ in the circumſtantial and immaterial 


part of the Contract, yet it is good Evidence to main- 


tain the Leaſe alleged: for thoſe things are © morally” 
the ſame that do not materially differ. Alſo the De- 


_ claration ſays, that J. S. the 14th of December demiſed 
it, which is the Matter of Subſtance in ſetting out the 


Demiſe : and that is proved to be true by the Evidence 
offered; for if he demiſed it on the 13th, it continued 
demiſed on the 14th alſo. 


« But when we have occaſion to treat of IIe r- 


« venTs and Evidence in ſupport of them, we ſhall 


te ſee farther proof of the Analogy and Extent of this 
cc Rule.“ ] 15.4 | 


« Yet” if a Bond be alleged to be dated the 2d of | 


Auguſt, and the party gives in Evidence a Bond dated 
the firſt of Auguſt, this ſeems not to maintain the Iſſue: 


becauſe, though the Bond be the ſame in all circum- 


ſtances but chat of the Date only, yet might they have 


been different Contracts: for a Man may oblige himſelf 


in 201. one Day, and in another, 20 J. another Day to 
the ſame Perſon; ſo prima. ſacie, if the Dates do not 


agree 


4 A n — TY 


Bonds on diſtin8 Days for the ſame Sum preſumed different ; 
otherwiſe of Leaſes for the ſame Rent. 


agree, without more Evidence, the Plaintiff fails in his 
Iſſue: ſo that if a Man declares of a Bond, dated the 
2d of Auguſt, and the Jury find a Bond, dated the 1ſt of 
Auguſt ; the Court whoare not Judges of probable and 
improbable, and who cannot intend a Bond to be de- 
livered before its Date, cannot adjudge them to be the 
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ſame, And this is not like the Caſe of Leaſes: for if 


the Leaſes agree in all circumſtances but the Date 
only, they paſs the ſame Lands for the ſame Term, 
and are therefore in effect the ſame; but two Bonds 
may agree in all things but the Date, and be two diſ- 
tinct Bonds, fince they may be for two diſtin& twenty 


Pounds; and, therefore, without an Identity of Date, 


they are not, prima facie, Evidence of one another. 


But if a Man declares of a Bond made the 1ſt of 
Auguſt, and upon the profert, it appears to be a Bond 
dated the 2d of Auguſt, upon Demurrer, the Court can- 
not even then” adjudge them to be the ſame: for 


the Court then are not to intend any thing relating to. 


the Fact but what appears: (inaſmuch as they are not 
Judges of the probable and improbable, but the Jury 
only, they cannot judge theſe Contracts to be the 
ſame that differ in appearance, for that were to take on 
themſelves a Judgement of the Fact); and, therefore, 
they muſt take them to be as ſet forth; and ſo they 
are different Contracts. But if, after Oyer of the 
Bond, the Defendant pleads Non ef Fadlum, and the 


21 E. IV. 38. 
Ld. Raym. 

5 Mod, 281. 
Comb. 477. 

3 Salk. 73. 
Holt. 50 . 
ta Mod. 193» 


Jury find that it is his Deed, the Court will intend the 


Bond dated the iſt of Auguſt, was delivered the ad of 
. Auguſt, 


* 


Ft 


2 Co. 4, 5- 
Goddard's Cafe. 
Cro, Ja. 136. 
Cro, Car. 77. 


2 R. Abr. 677. i 


Dall. 10 Fo 


; * 


* 


Final Adjuſtment of this Point. 


Auguſt, in ſupport of the Right : for a Deed might be 
dated and ſealed one Day, and delivered afterwards on 


another, and ſo the Declaration good of a Bond made 
the 2d of Auguſt, 


— 


But if the Bond was alleged to be made the firſt of 


Aug, and upon Oyer, it appears to be dated the ſecond, 
it ſeems that after the Deed is found, this will be a 


good Objection in Arreſt of Judgement: for the 


Bond cannot be intended to be delivered before its 
Date, for the Date is the time of its ſealing, and the 
Deed cannot be delivered as a Deed before it has the 
Eſſentials of a Deed by the ſeal of the Party: and ſo 
it cannot be helped by the Verdict. 


But if a Bond is alleged to be dated the fr of Au- 


guſt, and ſo it appeared to be upon Oyer, yet if the 


Jury find that this Bond, dated firſt of Auguſt, was in 
reality ſealed and delivered any other Day, it is well 
enough : for the Date is not a material Part of the 
Contract; and if the Contract offered to the Court 
was ſealed and delivered at another time, yet it is the 
Deed. | | | 


If a Man declares of a Leaſe dated the 28th of 


Fanuary, and it be found ſealed the 29th of January, 
and the Plaintiff be found cjected the Zoth, this is 
well enough: as long as it appears that the Plaintiff 


was ejected after the Leaſe made: otherwiſe it is if 


the Ejectment had been laid the 28th. 


It is worthy of obſervation, that a Leaſe, from 
<« the Day of the Date, was very lately ſuppoſed to be 


cr {9 exclulive of the Day as to be bad whenever it was 


e neceſ- 


__—— 
— 


0 From this Date, and from oach is he 9 8 5 according to 
the Day of the Date, /eem the Subjett Matter, ſo as at one 
reality to have one ampert ahl time io denote excluſively, at an- 

| other 
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Date and Day of the Date now to be conſtrued alike, as 
excluſive or incluſive according to Circumſtances. 


« neceſſary that a Leaſe ſhould commence in poſſeſſion : 


though it was allowed this ſtrict and harſh Conſtruc- 
« tion was Originally founded in no ſufficient reaſon. 
e But it was thought the Authorities were poſitive and 
« concluſive. However, on farther Inveſtigation, the 
ce Authorities were not found ſo direct and cogent as 
« they had been apprehended; and it now reſts on the 
« Nature of the Inſtrument, and the intent of the 


« Parties, to give this expreſſion an incluſve ſenſe, or 
to conſtrue it exclaſively.“ 


Having thus conſidered the Dates, we © treat far- 
te ther ot the Commencement of Leaſes. 


Leaſe of one Commencement cannot be proved by 
Leaſe of another: but where a Man alleges a Leaſe to 
anſwer ſome ſpecial purpoſe, and the Jury find a Leaſe 
of another Commencement, yet if the Leaſe be ſuf- 
ficieat to anſwer that purpoſe, be ſhall prevail. 


As if in Replevin the Defendant avows for'taking 
Plaintiff's, Beaſt in his Common Damage feaſant; Plain- 
tiff replies, that T. S. was ſeiſed of an Houſe and 
Lands, to which he had Common, and demiſed the 


other incluſive of the Day. Gene- time, is manifeſtly open to either 
rally, from the Day, or from the Acceptation— 


EE Or d r ie Jari igleailt 
EX ILLO fluere ac retro ſublapſa referri 


Spes Danaum— 


Where i is excluſive : 


Hæc adeo EX ILLO mihi jam ſteranda fuerunt 
TEMPORE ; cum ferro cœleſtia corpora demens 
Appetii, et Veneris violavi vuinere dextram— 


Incluſive : for in the inſtant of Ground of contending, that from 
committing the Offence, the con- the Day of the Date ſul ſtantia. iy 


ſequences are juſtly to be appre- differs /o as to exclude the Day. 
hended. And there is no ſolid 


ſame 


Vide Dos 
ConTr. EL. 
Vol. 1. k 
Introd. p. 29— 
31. 


* Pugbo. D. 
Leeds. f 
Cowp. 714. 
Mic. 18 . III. 


Hob. 73+ 


| F 
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Pl. Comm. 14. 


V. ſupra. 


What is good by Indenture not good to maintain a Decla- 


ration on Parol. 


fame to the Plaintiff the 30th of March: the Avow- 


ant traverfes the Demiſe is manner and © form as by 


the Plaintiff fer forth;” and the Jury find a Leaſe 
the 25th of March : this is well enough; and Judge- 
ment ſhall be for the Plaintiff, for they find enough 
upon the whole Matter to aſſert the Plaintiff's Right 
of Common: ſo that their Verdict, though different 
from what is alleged, yet is ſufficient to juſtify the 


Plaintiff's Right of Common: for though they do 


not find the Allegation itſelf, yet they find what will 
anſwer the purpoſe of the Allegation: and that ſuf - 
ficeth. But if they had found a Leaſe by J. N. they 
had not found enough to anſwer the Intent of the Al- 
legation, nor to direct the Judgement: for the De- 
fendant admits by his Rejoinder that T. S. was ſeiſed 
of an Houſe and Lands, and had Right of Common; 
in as much as he only denies the Demiſe to the Plain- 
tiff: but poſſibly had the Plaintiff alleged ſeiſin of 
ſuch a Houſe and Land in T. N. to which Common 
was appendant, the Defendant would have traverſed 
the ſeiſin of T. N. or the Appendancy of the Com- 
mon; ſo that the finding of the Leaſe of T. N. would 
not on the whole Matter anſwer the Plaintiff's pur- 
poſe; becauſe the Defendant doth not admit the ſeiſin 
of T. N. nor the Appendancy of -the Common to his 
Houſe; ſo that upon ſuch a finding of the Jury, the 


Court would not adjudge the Plaintiff*s Beaſts to be 
returned. . | 


If a Man declare of a paro! Leaſe, and give in 
Evidence a Leaſe by Indenture, this will not maintain 
the Declaration: for all Contracts that are executed 
with folemnity, ought firſt to be offered to the Courr, 
who are the proper Judges of all things that belong to 
the effect of ſuch Contrat, before they can be given 


in Evidence to the Jury to judge of the Fact, whether 


ſuch a Contract was really executed. 


« Yet where defeclive as an Indenture, it may be good 
Evidence of a paro} Agreement, 


In 


„ „r an js od 


Va RIANC E of demiſed Quantity Quantity demiſed 


- In Ejectment a Man declares on a Leaſe for one 
hundred Acres, and gives in Evidence an Ejectment 
out of forty Acres: this was held to be good for the 


forty Acres, becauſe the Jury find an Injury relating 


to the ſame Land abutted and bounded as in the 
Declaration, though the Land be not of the ſame 
Extent as is there alleged ; and it appears that it is the 
fame Land, thus butted and bounded, that was let to 


the Plaintiff, and the Defendant did him an Injury by 


his Ejectment. 


But if the Land, or Number of Acres, be miſ- 
taken in the Declaration, ſome have ſaid that this is 


fatal, and the Leaſe of other Lands for another Num- 


ber of Acres cannot be given in Evidence to ſupport 
itz becauſe hereby the Contract alleged would be ma- 
terially different from the Contract proved, which our 
Law doth not allow. ä 


« And it ſcemeth to be true, that a different Quan- 
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15 Eliz. 13. 
Yelv. 166. 
Ow. 133. 
Brownl. 145» 


e rity cannot be given in Evidence: unleſs where the + 


Land is otherwiſe ſufficiently aſcertained in the De- 
« claration, as being ſet forth by Metes and Bounds. 


« And therefore, if generally” a Man declare of a 
Leaſe of 26 Acres, and he gives in Evidence, and the 
Jury find a Leaſe of 20 Acres, this will not maintain the 


Dy. 32. 


Declaration: for if the Number of Acres are not the 


ſame, it is not in ſubſtance the ſame with the Leaſe 
alleged; and therefore the Party hath failed in his 
Allegation. 


But the © uncertainty may be cured by the Ad- 
e miſſion of the Defendant : and therefore,” if a Man 
declares on a Leaſe for twenty-ſix Acres, and the De- 
fendant ſays that he let theſe twenty- ſix Acres of Land 
and four more, and concludes with a Traverſe, ab/que 
hoc, that he let twenty-ſix Acres of Land only, and 


the 


Pl. Comm. 85, 
N of Land thereunto appertaining, though the Words 


Hard. 330. 


Cro. Car. 362. 
1 Inſt. 4 


 Jrregularities of Deſtriplion fatal, or not. 
the Jury find twenty Acres; this by the better Opi- 
nion is found for the Plaintiff: for the Tury are only 
to try the Matter of Debate, and not any Point in 


which the parties are agreed; now they. both agree 
that there were twenty-ſix Acres demiſed, and conſe- 


quently when they find there were but twenty, they find 
for the Plaintiff : * for they find within the n 


© admitted by the Defendant,” 
If a Man declares for a Meſſuage, and eleven Acres 


thereunto appertaining be void, in as much as Lands 
cannot appertain to a Meſſuage; yet ſince in common 


ſpeech the Lands let with a Meſſuage are ſaid to ap- 


pertain to it, it is Matter of Evidence to prove what 
eleven Acres be intended, 


If a Man has two Manors, called Dale, and levies 


a Fine of them, he. may prove by circumſtances 
which of the Manors he intended. 


If a Man declares of a Leaſe of ſo many Acres of 
Meadow and ſo many Acres of Paſture, and gives in 
Evidence a Demiſe of the Herbage and Pannage of ſo 


many Acres, this will not maintain the Iſſue: for the 


Contra& which he alleges is for the whole Profits of 
the ſoil: and therefore the Action“ ought to be 
brought for ſo many Acres of Herbage : for which 

an Eje&ment lies: for when a Man has the whole 


Eſtate, and lets part of it, the Leſſee muſt declare 


upon that Contract as it is, and not of another. 


But if a Man hath the Inheritance in the Groſs, or 
in P. Tonſura, and lets this to another for Years, 
and 


0 


4 eons aw; flea: — 2 bot 3 


je = 
4 4 & > wh Fs 
” Þ 
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©» . * 
* 1 * . 


Demiſe of Copybold Premiſes well laid before Surrender. 
and the Leaſe imports a Leaſe of the Lands, the 


Leffes may declare upon this Leaſe, and give this 


Title of his Leſſor in Evidence : for he that hath the 
firſt Graſs, hath the moſt ſignal Profits, and therefore 
he is reputed to have the Freehold; and he that hath 
the After-graſs, hath only a Profit 2 prendre out of 
theſe Lands in the Nature of a Common: and there- 
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Ke when he thet huh the fit Graf, Jew the-T ends. 


by the Name of the firſt Crop of the Lands, he hath 


done according to his Power, in as much as he had the 


very property of the Lands themſelves; and then his 
Leſſee muſt declare according to the very Property 
which is on the Leaſe of che Lands themſelves: but 


where any Perſon has the Lands, and lets the Herbage, 1 


there the Leſſee muſt declare according to his Con- 
tract; otherwiſe he will fail in his Proof. | 


If a Man declares of a Leaſe generally, and gives 
in Evidence a Leaſe made by a Copybolder, or by the 
Guardian to an Infant, this is well enough : for ſuch 
Leaſe is good againſt every Perſon but him that hath 
Right, as all other Poſſeſſion is: fo the Leaſe is main- 
tainable againſt every perſon but the Lord or Infant, 


. And upon like Principles, where EJecTMENT 
« was brought by A. the ſurrenderee of a Copybold, who 


ce laid his Demiſe April, 1786, and proved his Admit- 


ce ante, July 178 6, on a ſurrender by the Defendant B. 
& by way of Mortgage prior to the Demiſe: on the 
1 Opinion of the Judge at the Aſſizes the Plaintiff was 
« nonſuited, and it was moved to ſet aſide the Nonſuit: 
& ASHHvRsT Juſtice delivered the opinion of the Court, 
© | H h es that 


Ero. El. 676. 
Hardr. 330. 


Holdfaſt on 
Dem. of Wol- 
lama v. Clap- 
ham. 

Hil. 210. III. 
To R. 600. 


Doe on Demiſe 
of Barry v. Mil- 
ler et al. Exe- 
cutors of Cham- 
bers. 

T.R. 393- 


Mic. 27 G. III. 


Chambers i in New Inn, 


o as Ejectment being a fictitious Action to try a 
N. Tide, and the Title of the ſorrenderee being per- 
L fect after Admittance, as from the time of the ſur- 
&* render, the Plaintiff was well entitled to this Action. 
There was another point in this Caſe which will come 
4 vader a ſubſequent head. 


bed On Ejefttment brought by the Treaſurer and An- 
* cients of New Inn to recover a = of Chambers in 
40 the Inn. 


ce It appeared that 4. being Tenant * Life in the 
Chambers agreed with B. for the ſale of his Life 
« Eſtate : but the Licence of the Society being ne- 


„ cefſary, he obtained this, and A. executed a ſur- 


ce render to B. accordingly, who immediately entered 
0 into poſſeſſion, and fo continued till his death, which 
* happened about a Month after. There having been 
* no Meeting between the ſurrender and the Death of 
« B, the ſurrenderee, he had never been admitted. On 


s theſe. Facts the Jury tound a Verdict for the Leſſors 


„of the Plaintiff _— the Executors of the ſur- 


| Sre renderee. 


be The Court was of opinion, that at all Events 
« this Ejefiment was well ſupported. For if the ſur- 
&« render were bad for default of Admiſſion (though 


they were of opinion that it was not like a Copybold, 


« but the whole Intereſt paſſed by the ſurrender,) till 


* jn that Caſe the Plaintiffs muſt recover, as on that 


4 ſuppoſition no Eſtate paſſed; and if the ſurrender 
© were good, then a Life Intereſt only being conveyed, 


40 the Executors could have no Colour to hold againſt 


© the Society; to whom it returned on the Death of the 


ce Syrrenderee, who took as Leſſee for Life only.” 


9 + & Gy L 4 y * of 4 
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Entry and Ouſter: 


Par. 3. 
| Of ENTRY and OUSTER. 
« We have ſaid that” formerly there uſed to be an 


aua! Entry and Ouſter, and that” now by Rule 


of Court they confeſs Entry and Ouſter, and inſiſt on 
endet but the Tille. 


But the Confeſſion of Entry 4 not extend to ſuch 


Caſes where it is neceſſary to prove an Entry to make' 


a Title in the Leſſor of the Plaintiff : for the Rule is, 
to confeſs Entry of the Leſſee, and not of the Leſſor ; 


and the Rule is intended to try more conveniently the 
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Hil. AM. 1700, 
per Treby. 


Ven. 42, 24%, 
332 


Salk 259. 


Saund. 319. 


Title of the Leſſor; and not to mate any part of his 


Title. ; 


And therefore where an Entry is neceſſary to take 
advantage of a Condition broken, or to avoid a Fine, 
there the Leſſor muſt make an actual J i 


Plaintiff makes Title by Leſs of Five T houſand 


Years ſealed and delivered at London: and the De- 
fendant inſiſted on the Proof of Entry by Virtue of 


that Leaſe ; but the Court preſumed an Entry, unleſs 
the contrary was ſhewn'on the other ſide, 


oy Yet it may be thought” incumbent on the Plain: 


tiff to prove * an Entry, ſince he muſt prove” what- 


ever is neceſſary to his Title; and the having a Leaſe 
| ſeems to be no © ſufficient” Preſumption that the 
Party entered by F orce of that Leaſe. 


© The Rule appears to be thus: on Ads Leaſes 


« the Entry is to be proved as-well as the Leaſe ; but 


Hkh 2 1 85 in 
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Co. Litt. 1 Fo b, 


ny on Part: where good, and where otherwiſe, 


< in ancient ones, the Leaſe preſumes the Entry to have 
8 deen under 1 it till the . be proved. 


19 8 on Grounds which have already been diſcuſſed, it 
* hath been held, that” if a Man make a Leaſe to 
begin from the Day of the Date, he cannot prove his 
Entry on the Day when the Leaſe was made; for that 
were a Diſſcizin, in as much as the Day ieſelf is not 
included. 


Exr xv on Part: where good, and where otherwiſe. 


If a Man makes a general Entry into part, this is 
ordinarily ſufficient to deveſt. the whole Eſtate: as if 
an Anceſtor die, and the Eſtate deſcend to the Heir, 
the Entry into part is ſufficient to veſt the whole Eſtate, 
though he doth nor ſay he entered in the Name of the 
whole : for the Preſumption is always in favour of the 
Poſſeſſor, until the contrary can appear. | 


Now the Anceſtor dying, the Poſſeſſion is caſt vpon 
the Heir, to preſerve a Tenant to the Præcipe : and 
fince he is by Law reputed the Poſſeſſor, his general 
Act of Entry, without more ſaying, muſt be taken, 


in favour of Poſſeſſion, as an AR with Intention to - 
- poſſeſs the whole: this is, primd facie, the Conſtruc- 


tion of that Act, unleſs the contrary appear; that is, 


unleſs by any Words he makes it a ſpecial Entry, (as 


if he ſays, he enters into that Acre only,) for the Act 
is to be interpreted according to the Mind of the 8095 | 
from whom it cid 2 


But 


ExTay :; where general, and where ſpecial. 
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But where a Man enters to deveſt an Eſtate, there Co, lit. f. b. 


his Eatry muſt be ſpecial: for he myſt enter into ſome 


one Acre in the Name of the whole : and this is upan 


the ſame reaſon z for the Preſumplion is {till in favour 
of the Poſſeſſor, unleſs the contrary ſhall appear: for 
if a Man enters generally into one Acre, without ſay- 
ing in the Name of the reſt, he ſhall not be preſumed 


to defeat more than that into which he entered: for 
- fince his Adverſary is poſſeſſed of the reſt, the Law 


vill not intend the Claim of the Poſſeſſion any farther 


than the Words of him that made Went. 


But if by expreſs Words b dei un Intention to 


claim the whole, and ſet up a Right to it, then can 


not a naked Poſſeſion withſtand that Claim which ap 
pears plainly to Saar! it. 


If a Man enters to another purpoſe: as to deliver 
a Leaſe upon the Lands, this is no Entry to defeat the 
Poſſeſſion of the Diſſeizor: for a Man's Intention is 
to be regarded, and that gives the ſignification and 


value to the Action, and without an Intent appearing 
to defeat the Poſſeſſion, this is as no Entry at all. 


» 


* Ad Jure quis agat, id plenife Poſe efone enim Srafoxiter en- 


fimo Juris Beneficio egiſſe træſi- per. 


mitur. Præſaunptio LEGIS nulla Pro- 


Poſſeſſio non ultra conteſtata prae- batione excluditar ; 
JSumitur, niſi Animo ejus conteſtande Preſumptioni autem Fadi fta- 
quatenus Res acta appareat : pro * donec en in centrarium. 


Hh 3 | Where 
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Latch. 71. 
Palm, 402. 


| Co. insg. 
in the Name of the whole, ſuſficeth ; for by the Act 


Ex TRT, where ſeveral required, 


' Where the ſeiſin is the ſame, there one Entry only, 


of Entry it plainly-appears (in the Country, for whom 


| thoſe ſolemn Acts were provided) that the Party in+ 


3 to defeat the whole Poſſeſſion. 


| 1 a Man diſſeiſes another of one Acre, je at an- 
other time of another, the party that hath a Right 


may enter into one in the Name of the whole: for the 


Poſſeſſion is the ſame, and there is the ſame perſon to 


defend it. 


But where the ſeiſin is different, there the Entry muſt 


bed diſtinct in both Acres, and he cannot enter into one 


in the Name ß both: for be my Intention what it 
will, what” defeats. one Man's Eſtate will never defeat 
another's: for no Man's Poſſeſſion can be defeated by 
an Act which doth not relate to the Poſſeſſion ; and 


. where the Poſſeſſion and Seiſin are diſtin&, the Act 


which defeats another Man's Seiſin has no Relation to 
mine, for I am not concerned to know or defend it. 


Therefore if a Man diſſeiſes another of two Acres 
of Land, and makes a Leaſe for Life of one Acre, 
and the like of the other, the Diſſeixee muſt make dif- 
ferent Entries; becauſe © the“ two Tenants for Life 
have two diſtin& Seiſins of their Eſtates for Life, 


which both are diſtinctly to defend. 


But if he had let it to two Perſons for Years, the 


Poſſeſſion of the Tenant for Years is the Poſſeſſion of 
the Diſſciſor : and they are only as his Bailiffs to keep 
_ Poſſeſſion 


th 


0 


| Continaed. 


Poſſcion for him, and upon him reſts the Defence of 
the entire Poſſeſſion : and therefore the Law reckons 
one Entry in the Name of them boch to be ſufficient, 

becauſe 'the Poſſeſſion and Seiſin of the Erecheld: is 
| united | in the Df | 


bf 3 be a Diſſeila of two Acres in two different 


971 


Counties at the ſame time, there muſt be diſtin Eu- 


tries: for the ſolemnity of Eatry is required for the 


fake of the County, that they may know in whom the 


Poſſeſſion reſides : and beſides, as all Counties met in 


diſtin& Bodies in their proper County Courts, where 


the Eſtate was in different Counties, the Entry for 


their Notice was ordained to be ſeveral. 


1 
* , 


If a Man make ſeveral Condiicne annexed to ſe- 


veral Feoffments of two ſeveral Acres of Land, and 


both Conditions are broken, he muſt make ſeveral 


Entries into each Acre, and cannot enter into one in 
the Name of both: becauſe the Ceremony of Livery 


was diſtinct by which Notice was given that Poſſeſſion 


did begin in the Feoffee; and the Forte of that Cere- 
mony continues till defeated by an Act of the ſame 
Notoriety : „non“ the defeating of one Ceremony 
quite diſtinct from the other can be no Notice that the 
other alſo is deſtroyed and defeated; and therefore 
= Fang muſt be different. 


Hh 4 N 


Trin. Af. 1700. 
per Nevil. 


Co. Litt. 274, 6. 
Plowd. 133. b. 


32-148 
Str. 1128. 
L. N. P. 102, 


Ex TRY, Where unneceſſary. 


If J. S. is a Truſtee of a Leaſe for J. N. and is 
diſpoſſeſſed, and a ſtranger enters in the Name and by 


the Direction of 7. N. this is no Entry of J. S. the 


Truftee, becauſe not made in the Name nor by the 
Direction of him who had the legal Eſtate; and an 
Entry that defeats Poſſeſſion is to be taken according 
to the ſtricter Letter of the Law; and by the Com- 


mon Law J. — aan the Term, 


J. S. only. | | 
If 2 Thing begin without ſolemnity, it may be de- 


feated without Entry > for it requires no more Noto- 


rjety to defeat the Poſſeſſion than it did to begin it: 
and therefore if a Leaſe for Years, upon Non-pay- 


ment of the Rent, were to be void, the Eſtate is in 


the Leſſor without Entry, becauſe it began without 
ſolemnity en Paĩs: but if a Leaſe for Life, upon Non- 
payment of Rent, were to be void, yet it cannot be 


avoided without Entry ; becauſe, ** being an Eſtate of 


Fer hol, it began with Livery: but if the Con- 


dition of a Leaſe for Years were, that upon Non-pay- 


ment of Rent the Leſſor ſhould re-enter, „then“ by 
the expreſs Words of the Contract there muſt be an 
Eatry. 


If A. enter on the Premiſes © in B.'s Name, but 


e without any Authority or Command from B.; but 
« afterwards, and before the Time when the Demiſe 


« js laid, B. conſents to A. s ns ſuch ſubſequent 
« Conſent is ſufficient. * 


* Ratihabitio reiro trabitur et Mandate æguiparatur. 


What 


bat amounts to an Exxxr continued CLAN 


2 all be 22 47 an Ex TRT. 
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0 A R ne having been levied, the Leſſor of che 1 8 


1 Plaintiff proved that at the Gate of the Houſe in 
* Queſtion he ſaid he was Heir of the Houſe and 
« Land, and forbade him to pay more Rent to the 
« Defendant : but he did not enter inte the Houſe 


ee when he made the Demand: on which it was agreed 


ce that the Claim at the Gate was not ſufficient. Then 
it was proved that there was a Court before thi 


« Houſe, which belonged to it, and that though the 


« Claim was at the Gate, it was on the Land, and not 


te in the ſtreet; and that was holden wn without : 


ee © Queſtion, 


t In the tumultuous times of our Anceſtors, ul | 
© private Arms were perpetually impoſing filence on 


te the public Law, after monarchal Force, and then 


« ariſtocratic, had violated the peaceful Equality of 
ce our ancient Saxon Government, rules were eftabliſhed- 


ce neceſſary at that ſcaſon, where Claim in ſight of the 
% Land ſhould be allowed in place of an anal Entry 
prohibited by Force and Terror of Death. "Theſe 
« continued in occaſional practice: till about the time 
te of the Reformation they gradually fell into Diſuſe, 
«& and are now theoretically exiſtent.” 


i IV. 


General Obſervations on the Tir E of the Lass0R of | 


the Plaintiff. 


To treat now of ſome particulars reſpecting the 
Title of the Leſſor of the Plaintiff, 


And here we ſhall not ſpeak of all the Controver- 
ſies relating to Title; for that were an endleſs and 
confuſed Work, and would draw in all the Doctrine of 
the Tenure under this Head: but here ſhall be galy 


mens 


— wa 


 TirLz of Less0R. 


mentioned the l/s Particularities of Title that generally 
__ eſcape the other Places: and © are”? therefore fit 00 be 


le duced hither by themſelves. 


uy a a Man iſſues an Elegit, and. brings an Ein: 
to try his Title, he muſt ſhew his Elegit filed: for 
that Remedy is founded on the Choice of the Lands 
rather than of the Body of the Debtor ; and his Choice 
therefore muſt appear of Record, fince from OK 
Choice he derives this ſort of Execution, 


If Leſſee, after Commencement of his EA. make 
a Leaſe to another, or aſſign it over, the ſecond Leſſee 
muſt prove the Poſſeſſion of the firſt Leſſee : other- 
Viſe he will fail in his Iſſue: for without Poſſeſſion 
the firſt Leaſe was a Choſe in Aion not transferable 
over: and the Reaſon of the Rule why a Choſe in 
Action was not. transferable was from Danger of Main- 
tenance of great Lords; which was a very political 
Law, while the Tenures continued in a perpetual ſub- 
ordination one under the other. 


If the Truſtee of a Leaſe be Leſſor in EFje&ment, 
his Diſclaimer en Pais will avoid the Plaintiff's Title; 
for no Man can have Right againſt his own diſclaim- 
ing of Right: and the only Remedy that ceſtui que 
* truſt has is by Bill in Equity“ to-puniſh the corrupt 
+ Conſcience of the Party who diſclaimed a Right to the 
Land when he had taken the Truſt and Charge of it 
upon him: 


« It ſeems to have been held that a” Parſon in Eje&- 
ment muſt prove Admiſſion, Inſtitution, and Induc- 
tion, his ſubſcribing the Articles, and declaring a 
full and free Aſſent to the Common Prayer, 


For 


bir 


the 


his 


an 


4 On Tirrx, continued. 


For the Plaintif muſt make out a good Title to 
himſelf: and therefore he muſt not only prove that it 
was well filled at firſt, but that it continued full till 


the time of the Action brought: for he muſt deduce 
his Right down to the time of bringing the Action; 
and by the Statute, unlels he ſubſcribe the Articles, 


and declare his Aſſent, the Living becomes ipſo fatto 
void without any ſentence declaratory ; fo that, unleſs 


he proves the doing of the thing required, he doth 
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not prove the. Living full at the time of the Action, 


and ſo makes no Title at all to himſelf, 


Bot „ it was even 1 clear that” "alin ten or twenty 


Years Poſſeſſion the Clergy ſhall not be put to the pre- 


eiſe Proof of theſe ſubſcriptions : for the long Poſſeſ- 
fion is a Preſumption, unleſs the contrary be proved 
and all things muſt be ſuppoſed to be well done, unleſs 
within ſome reaſonable time called in Queſtion, ; 


« And now it is ſettled that a Parſon need not prove 
& his reading the Articles, nor his ſubſcribing the De- 


& claration, &c. however recent his Title, in the firſt CP 


«.inſtance : for that the Preſumption always is that 


every Man pagan to the Law Rl meaning . 


© pears to ſhake it.“ 


But if the Parſon ſhews Admiſſion, Inſtitution, and 
Induction, he need not ſhew any Right in his Patron 


Powel v. Mu- 
bank. 

2 Bl. R. $51, 
Mic. 13 G. III. 


2 Sid. 221. 


on the Ejedment: for if he fill the Church, he hath 


a Title to the Glebe and Revenues againſt all men: 
and the Right of the Patron muſt be contended againſt 
the Patron himſelf in a Quare impedit z or, if the time 
be elapſed, in a Writ of Right of an Adyowſon. | 


A Man 


= 


196-3, 


- Latch, 62. 


Sid. 91. 
Keb. 368. 
Hob. 53, 


Particular Points of Evinzxce occurring in Ejzcts« 
| MENT, 

A Man may make a Leaſe of Tythes to try his 

Title in EjeAment : but if a Man bring an Ejetiment 

of the Refory, and give the taking of the Tythes in 


Evidence, this will not maintain the Declaration: for 


this is no Eje&ment out of the Rectory ; for the 
Tythe is an incorporeal Inheritance collateral to the 
Rectory, and no Parcel of it; for the Rectory is the 
Church and Glebe, © of which the Parſon by his 
Induction is ſeiſed; and therefore they myſt prove an 


| Entry into the Glebe in this Ejectment; for it con- 
tinues a Rectory, though the Parſon had aliened all 


his Tythes W his Life. 


418 Bjement for Mines Evidence of being Lord 
*K of the Manor is not ſufficient, for it is neceſſary to 
« ſhew. an actual Poſſeſſion of the Hereditament in 


_ © Queſtion; for the ſame reaſon a Verdict in Trover for 
Lead dug out of a Mine is no Evidence, ' 


. N. P. 111--4- | 


Doe on Demiſe 
of Freeland V. 
Burt. 

T. R. 701. 

E. 27 G. III. 


« Fegitimacy frequently comes under Proof in this 
Iſſue of Ejedment: and it is therefore proper ta 
e recollect what hath been before noticed concerning 
« Declaraffons of Parents. | 


e On FjeFment for a Cellar and Wine Vaults in 
e Weſtminſter, the Defendant claimed under a Leaſe 


« from the Leſſor of the Plaintiff of certain Parts of 
. « a Meſſuage, ſituated on the Weſt Side of Stoallow- 


6c « freet, deſcribed to be one room on the ground floor, 
« 2 cellar thereunder, and a vault contiguous, and 
< three rooms together with the ground of the ſame, 

Sand 


te 


198 


8 


Cas. 


te and together with a piece of ground on the North | 


« ſide, deſcribing it. 


It was admitted that the Cellar and Vault in queſ- 
4c « tion was under this laſt deſeribed piece of ground. 


*The Defendant reſted his Title on this legal 


t ground, that he who hath the ſoil hath the property 


te up to the Sky above and down to the Centre of the 
&« Earth; but the Leſſor of the Plaintiff offered Evi- 
te Jence to ſhew that at the time of the Leaſe, the 
&« Cellar in queſtion was in the occupation of another 
1 Tenant, and that therefore it could not be the in- 
< tention of the parties that it ſhould paſs by the 
« Leaſe to the Defendant. The Counſel for the De- 
et fendant contended that the Plaintiff was eftopped by 


ve his Deed from ſaying that the Cellar did not paſs. 


& Buller Juſtice thought the Evidence admiſſible: the 
_ «& Plaintiff had a Verdict accordingly ; with liberty to 
© the Defendant to enter a Nonſuit, if the Objection 
« were well founded, 


And the Court was of opinion, that, conſidering 


<« the Nature of this property, and the circumſtances 
te of the Caſe, Evidence was rightly admitted to ſhew 


* the ſtate of the premiſes at the time of the Leaſe, 
te and thus to rebut the prima facie preſumption : and 


te that parcel or not parcel of premiſes demiſed was 


properly matter of Evidence. 


. 
* 


66 


'Þ'Y 


inferos, 


The 


» Cijus FO ejus eft ſupra 77 ad Calum et e 80 ad | 


477 


478 
af = 
þ i 


Doe on the De- 
miſe of Ellis v. 
Sandbam. T. * 


L. 2 C. ul. 


V. Doe on De- 
miſe of Briſ- 

. towe v. P 
I R. N. 758. 


ul, R. 14 
c ſupra „K. 
601. ö | 


Ibid, 


Whether enz of the Dis? or net is Matter 7 


Evip ENCE, 


.; be Leſſor of the Plaintiff deg an Action of 
« Ejefiment to try the Validity of a Leaſe under a 
Power to demiſe for 21 years, in poſſeſſion, with 
the cuſtomary reftriftions, and ſo that every ſuch 


«© Leaſe ſhould contain usual and REASONABLE 


„ CovenAanTs. In the Leaſe, which was brought in 
e queſtion, was a Covenant, that if the buildings, or any 
<« part thereof, ſhould be blown down, or burnt by light- 
& wing or accidental fire, the Leſſor, or the perſon who 
% ſhould then be in poſſe ſion of the freebold and inberi- 


lance, ſhould rebuild, or in default thereof; the Leſſee 
* + ſhould be at liberty to quit tht premiſes, and be forthwith 


2 diſcharged from the payment of the Yearly rent, 


% The Jury found this to be an unuſual and un- 
« heard-of Covenant on the part of the Leſſor: and 
ie the Couxr was accordingly of opinion that the 
&« Leaſe, by reaſon of this Covenant, was, in its Cre- 


Kation, voID. 


In Ejeftment the Defendant ſhall not give in Evi- 


dence a former Mortgage or Conveyance made by him 


ſelf : becauſe he cannot take advantage of one Con- 
tract that he has made, thereby to deſtroy another. 


In like manner a T' ruſt ſhall not be ſet up againſt 
& a party for whoſe benefit it was intended. 


6 Nor farther, ſhall a Tenant under a Leaſe, whoſe 


te poſſeſſion is not meant to be diſturbed, and who has 
te notice accordingly, ſet up his Leaſe as a Bar to a 
% Recovery in Ejectment. 

ai Neither 


What An foal not be ſet up in Bar of an Ejzcr- 
| MENT>. 


Neither ſhall a Mortgagor diſclaim Title in pre- 
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E 


* judice of his Mortgagee, by ſetting up a ſuperior | 
« Title in a third perſon, though not derived from 


the Mortgagor: any more than a Tenant who has 


paid Rent, or otherwiſe acted as Tenant, ſhall ſet up 


« à ſuperior Title in a third perſon in bar of an Ejef- 


e ment brought by his Leſſor. 


v. 
Of what an Ejefment will not lie 


„An Zjedment being a poſſeſſory Action will not 
© lie for Things whereof the Sheriff cannot deliver 
< poſſeſſion. 

« Whatever creates a Diſcontinuance is a Bar to an 
« Ejeciment. 


TITLE 


” Ejectment will not lie of an uncertain Quantity 


te or uncertain Species of Land: as of twenty Acres 
s arable and paſture without diſtinguiſhing ;' or, of 
<« twenty Acres, more or leſs. 

Let an EjeFment for a Meſſuage 15 Tenement 
has been held ſufficient ſo as not to be defeated by a 
Motion in Arreſt of Judgement. 


CHAPTER III, 


„In the two - cooling Tſues the Evidence applies 
© to the Title, or to the Poſſeſſionz in the two ſubſe- 
quent, to Acts injurious to the Right : though in the 


one, the Title be admitted, and in the other the 
ce general Poſſeſſion be not denied. 

* Of this we ſhall begin with WasTz, ſince j in its 
« extreme ſenſe i it is neareſt to the two preceding In- 
it may render the poſſeſſion or no Value. 


TiT. 


« juries, as 


of Stewart v. 
Denton, 

M. 26 G. HI, 
T. R. 11. 


Comm. II. 
** abr, 


Wirt. 


4 


11711 1 If 
Of WIS᷑E. 


« the remainder or reverſion. 
It may be committed not only by deſtrudtion of 


buildings, or damage done to the houſe itſelf, but 
* by removing or damaging what is permanently at- 


* tached to the frechold. 
«Tt may be committed not only by cutting down 


of Timber, but by doing any thing without law- 


& ful Authority, which prejudices their Value or im- 


E pairs their growth. 


te It is an offence incurred by unteaſonable deſtruc- 
tion in ponds, dove-cots, warrens, whereby a 
© ſufficient number is not left to attend the inhe- 
& ritance. 


© It may 1 perhaps an improved ſtate of 


* Agticulture diminiſhes the probability of this com- 


« plaint, and might ſoften the rigour of the conſtruc- 
< tion) be committed by changing arable into paſture; 


or converſely: as not only changing the courſe of 


&* huſbandry but affecting the Evidence: which rea- 
„ ſoning has been extended to an alteration of an Edi- 
© fice, even though improved in Value; fo, to open 


e the Land in ſearch of Mines: though othetwiſe of 


ce digging for Mines already opened. « By 
8 x i, 


* Waäsrz is the wilful or nigligent damaging of cors 
© poreal bereditaments, to the prejudice of bim that baib 


What may be given in Evipence generally. 


15 By the Statute of Glouceſter, the Plaintiff in an 
«© Action of Vaſte is to recover the Thing waſted, and 
te treble Damages.” 


It a Man brings an Action of WASTE upon the 
general I ue of Nullum fecit vaſtum, the Defendant 
cannot give in Evidence that the Houſes were re- 
paired, and the Waſte ſet right before the Action 
brought: for this confeſſes the Waſte, and avoids the 
Action, by ſhewing that it is not lawful for the Plain- 
tiff to bring his Action where the Injury is already 
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L. N. P. 21196 


Co. 119. 
: R. Abr. 682. 
2 Sid. 229. 
Mod. 94. 


Lev. 309—12. 
2 Saund. 252--- 


9. 
3 Keb. 83. 
L. N. P. 120. 


redreſſed: and on the general Iſue the Plaintiff denies 


e originally” any Cauſe of Action. 


So upon this Iſſue the Defendant cannot give in Evi- 
dence a Licence to cut down Trees: for this is to con- 
feſs, and not to deny the doing of the Vaſte. 


So, if the Defendant cut. Timber and lay it out 


in Repairs, he cannot give that in Evidence on the 
general Jue: for this Evidence too“ confeſſes and 
avoids the Declaration: it admits the Fab, but brings 
thoſe circumſtances in which ſhew the Fact may be 
lawfully done: and theſe for Reaſons * before ex- 
< plained” ought to be offered to the Court: and 
< therefore all theſe Matters, in ſo far as they my 
by Juſtify,” he ought to plead ſpecially. 


But the Defendant, upon the general Iſue may 
give in Evidence * any thing that proves it not waſte : 


Ii e 


| 12 H. VIII. 1.b, 


12 H. VIII. 1.2, 
Doct. Pl. 199. 
Co. Litt. 283. 
2 Inſt, 145+ 


11 H. VIII. 1. a. 
Co. Litt. 283. a. 
W. Jones, 24 0» 
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6 A. e. 31. 


Continued—Tnſignificant Damages will not ſupport the 
Due. 
4 as,” that his Houſe was ruinous at the time of the 


Leaſe made: that it fell by the Wind or by Tempeſt: 
becauſe this Deſtruction ariſcs, in the firſt Caſe, by the 


AFR of the Plaintiff, and in the laſt by the Act of 


GOD; and therefore it was no Waſte at all: and when 
the Defendant proves there is no Waſte, he falſifies the 


Declaration; which is proper for the general Iſſue. 


So * at Common L. au“ the Defendant * might 


&« have” given in Evidence that the Houſe was burnt 


by Accident, without Negligence of the Defendant :** 
for this Act of GOD is no Waſte; © where” it cannot 
be ſuppoſed within the Party's power to prevent. 


But now by Statute a Tenant is not liable to an 
Action of Waſte, in caſe the Houſe which he occu- 
© pies be deſtroyed by Fire, through his Negligence. 


elt will not be a Defence that a ſtranger did the 
* Waſte: for the Defendant may recover over againſt 
« the ſtranger. 


„For extremely petit Damages the Plaintiff ſhall not 
„recover: otherwiſe an inlet would be opened to ex- 
4 ceedingly vexatious ſuits. 


& In what has lately been ſaid, ſome difficulties may 
« at firſt preſent themſelves to the Student : and as 


® It is in this meaning that, De minimic uon curat Lex, 


« the 


5 


GROUNDS of the Diſtinion where the Defendant = 
plead ſpecially. . 


ce the Explanation of the point which may occaſion 


« them, illuſtrates a leading Principle of Law very | 
« extenſive in Practice, this will be a proper oppor- 


te tunity of enabling him to ſatisfy himſelf, 


% He may think the Reaſon not clear; or the Boun- 


te daries not readily aſcertainable, in thoſe inſtances . 


* where we have ſaid the Defendant cannot plead 
generally, compared with thoſe where we have ſtated 
that he may. He may ſuppoſe that in the inſtance 
« of cutting the Timber for Repairs, or by Licence 
ce from the Landlord,” the Evidence falſifies the De- 
claration : inaſmuch as it proves that the cutting of 
the Timber is not to the Disheriſon of the Leſſor; 


and ſo by may be given in Evidence on the general 


N. | 


ee But the Anſwer is this:“ if you admit any Fact, 
you allow all the Conſequences of that Fact: nov 
when the Defendant's own Evidence does atteſt the 


cutting of the Trees, he muſt allow the conſequences 


of that Fact when it is to the Leffor's Difinheritance : 
for on the Iſſue nothing but the Truth of the Fact in 
the Declaration can be called in Queſtion; you can- 
not therefore on this Iſſue allow the Truth of the 
Fact, and yet offer it to the Jury, denying all the Con- 
ſequences of Law attendant upon the Fact: for that 
is improper for the Jury, who are not Judges of the 
Law, and therefore muſt be offered to the Court, 
who are. 


132 Now 


48; 
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V, Cafes cited 
in Pyne v. Dor. 
. 56, ut 


infra, 


V. Charleton 
v. Charle ton. 
3 Atk, 216. 
v. etiam 

- Atk. 21 5. 

5 Bac. Abr. 


491. 


Mere Was r E contradiſtinguiſbed from Dz$TRucTtON; 


* Now where the Defence reſults from the general 
« Nature of the Facts, it may be given in Evidence 
on the general Iſſue; but where the Fact in itſelf 
* would fall within the charge of the Declaration, and 
<« is exempted from it by particular circumſtances, 
ce there, in civil Caſes, it muſt be pleaded ſeparately; 
© but in criminal, the Defendant ſhall avail himſelf of 
© whatever makes for his Juſtification, by giving it 
te in Evidence under the general 1ſue. 


Par. 2. 


7 ; | 5 
Diſtinfion between WAs TE and DESTRUCTION. 


t In Equity there has been a Diſtinction for a con- 
<« ſiderable time eſtabliſhed between Was TE and D-- 
© STRUCTION. | 


« And thus where 4. on the Marriage of his 
ce eldeſt ſon, in Conſideration of 10,000 J. Portion, 
t ſettled Raby Caſtle on himſelf for Life, without Im- 
© peachment of Waſte; Remainder on his ſon for Life; 
& Remainder to the firſt and other ſons in Tail; and 
« after, on Diſpleaſure againſt his ſon, ſuddenly ſet to 
& work: 200 Men, who ſtripped the Caſtle of the Lead, 
* Iron, Glaſs, Doors, and Boards, to the Value of 
<< 3000/7. the ſon filed a Bill; and the Court granted 
ce an Injunction: not only to ſtay Vaſte: but with a 
« Decree to repair the Damage done: and a Commiſ- 
e ſion iſſued accordingly. 


© They afterwards applied this Protection to an 
© venue leading to an Houſe : and then to Trees, 


not compoſing an Avenue, but which contributed to 


the ornament and ſhelter of the Houſe: and the 


% Courts of Law will apply the Principle of this Di- 
< {tin&tion where Caſes that are within it come before 
© them, | 


« If 


Where Cass only ſhall be brougbt.— T REST ass,— 
Clauſum fregit. 


Par. 3. 
Where CasE only lies. 
c If a Leaſe be made, excepting the Woods and 
% Timber, Waſte will not lie againſt the Leſſee for cut- 
ting them down: but an Aion on the Caſe will, 


© And ſo if Tenant at Will cut down Timber: the 


* Owner ſhall not have Waſte: but he may recover a 
* Compenſation by Action on the Caſe, 


CHAPTER V. 


TR V We ty Tf oy 
CLAUSUM FREGIT, 3 
TR ESP ASS by breaking and entering the Cloſe of an- 


©« other is committed where a Man entereth another's 
* Ground without lawful Authority.” 


err 
On the Iſſue Nor GviLTy in Treſpaſs, 


We will conſider what Evidence muſt, may, or may 
not be given on the part of the Plaintiff, 


| Secondly, what Evidence may or may not be given on 
the part of the Defendant. - | 
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L. N. P. 119. 
Dy. 19 pl. 110. 


Comm. III. 
C. 12. P · 2097 


Fiks r, what Evidence may be given by the Plain- 


tiff to Rove his Declaration. 


j 


If a Man declares in 7 real and aſſigns the Treſ. 


paſs in an Acre of Land, thus butted and bounded, 
and gives Evidence of a Treſpaſs in half that Acre, 
it is ſufficient: for ſince he proves the Damage 
within the Bounds alleged in the Declaration, he 
proves © all that is neceſſary in that reſpect:“ for a 
Treſpaſs in any part of the Acre is a Treſpaſs in the 

Acre, and fo anſwers the Declaration : in as much as 


Cro. Ja. 113, 4+ 
Yelv. x14. 
Noy, 125. 
Brownl, 210. 


113 in 


486 


Cre, Ja. 133, 4. 
Vel. 114. 


_ Evidence mainlaining the Declaration in Tr. cl. fr. 


in theſe Allegations Damages only are to be reco- 
vered, and he has ſufficiently proved Damage, which 
ought to be redreſſed. i | 


But if a Man declares in an Ejeliment for an Acre 
thus bounded, and proves Title to but half, this is 
not ſufficient, unleſs he diſtinguiſhes' the Premiſes : 
nor can any Execution be had by Delivery of Poſſeſ- 


ſion of Part, unleſs that Part be aſcertained; for one 


Co. Ja. 184. 


2 Str. 820. 


part of an Acre may be much better and more fruit- 
ful than another. | 


If there be two Tenants in common, and one brings 


an Action without the other, the Defendant cannot 


take advantage of this upon the general Tſue; but he 
ought to have pleaded it in Abatement : for when the 


Plaintiff proves that. he had the Poſſeſſion of the Soil, 


Cro. Ja. 184. 


and that there was a violation of that Poſſeſſion by the 
Treſpaſs of the Defendant, he proves his Declaration; 
for the manner of having or poſſeſſing is not called in 
queſtion in the Declaration; whether he had it with 
another, or by himſelf alone, it is ſtill Clauſum ejus; 
and if violated by the Defendant, the Plaintiff is to 
be redreſſed: and it is not incumbent on him to prove 
more than what he has alleged ; that the Cloſe or Field 
was his own, and that a T reſpaſs was there committed 
by the Defendant : and this is not like the Caſe in Eje#- 
ment, where a Min declares of a ſole: Demiſe, and 
gives in Evidence the Demiſe of Tenants in common; 
for there the Plaintiff does not prove the Title that he 

has alleged in bis Declaration, and ſo fails in his Evi- 


dence; 


Evidence neceſſary for the Plaintiff in Tr, cl. fr, 


dence ; but where one Tenant in common brings Treſ- 
paſs, he doth not bring his Writ in the manner the 
Law requires, for ſince each hath an undivided pro- 
perty in groſs, both ſhould have brought their Action 
of Treſpaſs for the Damage to it; and if the Writ be 
not brought in the manner the Law requires it, the 
Defendant may plead it in Abatement. 


But if there be two Tenants in common, and one 


brings an Action againſt the other, they may take ad- 


vantage of this on the general Iſſue, As in Treſpaſs, 


and Not guilly pleaded :—the Defendant gives in Evi- 


47 


2 Leo. 83, 94. 


dence that Bromley was ſeiſed in Fee, and let the Pre- 


miſes to the Plaintiff and one A. who aſſigned the 
ſame to B. by whoſe Commandment the Defendant 
entered: and this was allowed to be good Evidence for 
the Defendant on the general Tſue : for this diſproves 
the Fact alleged in the Declaration; for by this it 
appears he did not violate the property of the Plain- 
tiff; he did not enter-into a Cloſe that was ns alone, 
but his on Cloſe, 


4 If a Man declares of Treſpaſs in a certain Place, 


abutting on a. certain Mill, in the Tenure of J. S. if 


* 


&« he” does not prove his Abuttals, he is gone: and be- 


Gouldfb, 124,5. 
R. Abr. 677. s 


. 


cauſe he could not prove that the Mill was in the Te- 


nure of FJ. S. the Jury, being at Bar, was diſcharged; 
for he fails in his Proof, becauſe he doth not prove it 
to be the Cloſe diſtinguiſhed and deſcribed in the De- 
claration: and ſo it doth not appear there was any 
an in the Cloſe he has deſcribed, 


Ii4 bh, 7; 


—— — — 
* * — 
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Evidenc for the Plaintiff. 


Par. 2. 
Time, 


If a Man be ſaid to aſſume the 4th of May, and 
he be then proved to be dead, and the party be proved 
to aſſume another Day, it ſufficeth. But if a Man 
bring Treſpaſs againſt another, and lay it to be done 
the 4th of May, and the party is proved to be dead, 
this diſcharges the Action, for a perſonal Action that 


; complains of a Mrong done dies with the Perſon *, 


Co.Litt. 283. a. 
Cro, Car. 228, 


514 
2 R. Abr. 680. 


Pl: 3+ 
2 Sid, 308. 


« But where the Party continues in Life,” if Treſ- 
paſs were done the 4th of May, and the Party allegeth 
the ſame to be done the gth of May or the iſt of May, 
when no Treſpaſs was done, yet if upon the Evidence 
the Treſpaſs was done before the Action brought, it is 
ſufficient: for the Time of the Injury is no more a 
material part of ** an” Injury than it is of a Contract; 
and therefore whether there is an Injury done or nat is 
the Queſtion, and not when it is done: but if there 


was no Injury done at the time of the Action brought, 


T3 Co, 21, 2. 


then had the Plaintiff no Cauſe of Complaint; and 
ſo the Action was wholly groundleſs. 


If a Man recovers in an erroneous Judgement, and 
Treſpaſs be committed by a ſtranger on the Land, and 
after the Judgement is reverſed by Error, yet in Treſ- 


paſs brought by the Recoverer, he ſhall give this whole 


Matter in Evidence, and maintain his Declaration: 
for though the Writ of Error deſtroys the Judge- 


Adio erſonalis Injuriarum moritur cum per/ond, 
| ment 


Treſpaſs by Servant or Agent. 


Par. 3. 


Fixtures. 


ment between the parties by Relation and Fiction of 
Law to advance the Right, yet that Fiction of Law 
ſhall not be ſet up to encourage Wrong and diſcharge 
© the Treſpaſſer : for the whole Profits are recovered by 

the Plaintiff in the Writ of Error againſt the Party 


that recovered in the Judgement; and therefore it is. 


ſit he ſhould puniſh all Treſpaſſers. 
Par. 4. 
Treſpaſs by Servant of another, © 
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Upon Treſpaſs brought againſt A. on Evidence FR Clayton 33. : 


the Hogs of B. were kept in the Defendant's Yard 


(adjoining to the Land of the Plaintiff) by the ſer- 
vant of B. it was allowed that this 1 0ene did 


maintain the Declaration againſt 4, 


So in T reſpaſs againſt 4, Evidence given of Apift- 
ment of Beaſts taken into the Land of A. allowed to 
maintain the Declaration againſt A. 


For 4. in theſe Caſes had a /pecial R in the 
| Beaſts: and it is by Reaſon of that Property the Tre/- 
paſs is committed ; and therefore he is juſtly anſwer- 


able for it: for had not the Beaſls been taken into 
te his” Ground, they had never broken into the Ground 


adjoining. 
Par. LL — 


Fixtures. 


In Treſpaſs for taking down a Pew, the Ne 
was that the Pew was faſtened to the Pillar of the 
Church with a Chain; this is no good Evidence to 

| prove 


Id, 33. 


— 
2 — 
— — — ̃ ll —ę[— — 
by - 
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V. Wood's 
Ins. B. II. 
Ch. 6. P. 33. 


T. N. P. 34 


: 7. R. 430. 


Comm. III. 
213. 

Finch L. 47. 
Cro. Ja. 148. 


2 R. Abr. 561, 
2 Rep. 147» 


Oxley v. Watts, 
M. 26 G. III. 


T. R. 12. 


11 G. II. e. 19» 
Comm. 15. 


T. R. 480. 
2 R. Abr. 
Treſpaſs. G. 6. 


be Parſon.” 


Treſpaſs ab initio by Relation. 


prove the Declaration : otherwiſe it is if it had been 
fixed to the Pillar by a Nail : for in the one Caſe it is 
not fixed to the Freehold z but in the other it is: for 
whatever is fixed to. a Church or Houſe is reckoned 
part pf the Church or Houſe in which it is fixed; 
for the Church is an Houſe which conſiſts in its Frame 


and Building of ſeveral diſtinct Materials fixed one in 


another ; whatever therefore is fixed to the Church or 
Houſe is a Pari of it; but if it be fixed to another 


. thing that is fixed to the Church or Houſe, it may 


then belong to another; for not being immediately 
fixed to the Frame of the Houſe or Church, it cannot 
be reckoned part of it. | 

ce It is ſaid that Treſpaſs will not lie for entering a 
« Pew; becauſe the party has not the excluſive poſ- 
« ſefſion; the poſſeſſion of the Church being in the 


Par. 6. 


Treſpaſs retroſpeFive, | 
Where the original taking is lawful, yet by the 
e ſubſequent unlawful Uſe of the thing taken, the 
« party may become a Treſpaſſer ab initio: as if a 
te man come into an inn, and will not go out in reaſon- 
« able time: otherwiſe for mere non-feaſance, as in not 

e paying for the Wine, for which the Landlord may 
* have Debt or Aſumꝑſit againſt him. 

« And on this principle it was determined that Treſ- 
p lay againſt the Bailiff of the Lord of a Manor 
tt for working an Eftray, agreeable to the old Autho- 
cc rity in Point on this Caſe. 

« But by Statute a Diſtrainor for Rent ſhall not, on 
« account of irregularity in taking the Diltreſs, be a 
c 'Treſpaſſer ab initio. 

« So Officers of Juſtice doing their Duty ſhall not, 
4 on account of a ſubſequent unlawful Act, be Treſ- 
« paſſers by Relation, ' 

| n 


Treſpaſs, et alia enormis, where and why allobd. 
Part 7; 
Ti reſpaſs with Aggravation ex turpi Causd. 


In Tx ES Ass, Quare Clauſum et Domum fregit et 
alia enormia ei intulit, upon Evidence it appeared that 
an Injury was offered to the Plaintiff's Daughter: and 
it was allowed that any Matter that aroſe ex turpi Cauiã 
might be given in Evidence upon the general Decla- 
ration of alia enormia ei intulit : but“ that” any other 
Matter, that doth not ariſe ex /urpi Causd, could not be 

given in Evidence on the general Declaration of alia 
enormia ei intulit, but it ought to have been expreſsly 
ſet forth in the Declaration, or elſe nothing could be 
given in Evidence thereunto relating: for it doth not 
ſeem to agree wich Modeſty to expreſs the Manner of 
any indecent Commerce; but all ſuch Things muſt be 
more properly © concealed” under general Words, 


and therefore may be fitly given in Evidence on the 
alia enormia ei intulit. | 


« Yet.in reality the Chaſtity-of the Law does not 
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2 Sid. 28 
2 Keb. 7 7. 
ro. Ja. 53. 


© conſiſt in the Nicety of Terms, but in plainneſs of 


<« Expreſſion and Purity of Intent, It is not there- 
« fore from a Refinement of Delicacy that this ob/ique 
« Mode of Action is introduced. The true Reaſon 
te ſeems to be, that the Father might have a Remedy, 
* as far as the Injury was capable pf any: and it is 
ce permitted in this Form, there not being a /pecific 
« Afion adapted to his Redreſs. And the Rule ap- 
ce pears rightly ſtated, that if the principal or ſpecific 
„Charge will bear an Action, you may give any 
e thing in Evidence in Aggravation of Damages that 
<* will not bear an Action of itſelf.” 


SECONDLY, 


* L. N. P. 29. 


* 
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Evidence for the Defendant on Tr, cl, fr. 


TITLE Il. 
SxconpIY, Evidence of Not guilty for the De- 
fendant in Treſpaſs. 
The Defendant may prevail in this Iſſue, 


Firft, by making Title to the Land; 


Par. 2. 
Of Intereſts ſurviving after Eſtates determined. 


Secoudly, by making Title to the Profirs of the 
Land, when he hath no Title to the Land: for this 
alſo falſifies the Declaration; for hereby the Defendant 
did not beat down the Plaintiff's Corn, but entered to 
take his own; and if the Defendant proves the Corn 
to be his own, the taking of it is no Manner of 


Treſpaſs to the Plaintiff; and ſo the Defendant, hath 


diſproved the Fatt laid in the Declaration, 


Now the general Rule is, that where a Man hath 
an uncertain Intereſt, and ſows the Land, and his 
Eſtate determines, yet he hath a Title to the Corn that 
he hath ſown on the Land, though the property of 
the Land is altered. 


And this upon theſe three Reaſons, 


Firſt, becauſe it is a public Benefit that the Lands 
ſhould be ſown and cultivated, and all things that 
tend to Plenty and Encreaſe ought to have the utter- 
moſt ſecurity that the Law can give: hence it is fit 
that they ſhould ſuppoſe a property in the Corn diſtin 
from that in the ſoil, and that this property ſhould be 
at the entire Diſpoſal of the Owner, diſtin& and ſepa- 
rate from the Land ; that all Encouragement poſlible 


5 might 


Of Intereſts reſulting from Eſtates determined. 


might be given to Tillage, and that no Man might 
decline Cultivation under Fear leſt the Profits ſhould 
be ſwallowed by any perſon that he diſliked. 


Par. 3. 
Principles of Property and ſubordinate Grounds. 
Secondly, when any perſon hath ſown, he hath 


gained a ſpecial property in the Corn by his Labour and 


— 


Induſtry; and therefore, though his Property in the 
ſoil changes, yet the Property of his Labour remains : 
and this ariſes from the natural Conſideration. of Pro- 
perty, which was at firſt derived from Labour : for a 
Man's own Actions, and their Effects,“ are moſt 
properly his own, and from thence all Ownerſhip be- 
gins: for the very Value of the Soil is not more (“ nor 
* even in the moſt fruitful Countries in any degree ſo 
much”) from the ſoil itſelf than from the Labour and 


Induſtry that men have employed in their Cultivation : 


which will very plainly appear by conſidering the 


Difference between that in England and the Weſt 
Indies. * : | | 


« And beſides the Value which Tillage would of 
< itſelf give to the natural Produce of the Soil,” Corn 
ſtill adds a farther Value to the Land, ſurmounting 
the Value of a natural Product from cultivated ſoil as 
that doth the Product of Waſte and barren Soil. 


\ | 
In the Annals of Acti- the diſadvantage of Cultivation 
CULTURE, p. 93, Vol. VIII. @ by Slaves. And the effect of In- 
general Idea is given of the pro- dufiry under the favorable cir- 
duce of free Labour in England, cumſtances in which its influ- 
contrafted ' with that of ſlaviſh ence is exerted without the im- 
Labour in the Weſt Indies. The pediments of Terror and Deſpon- 


Balance appears to be very great, dency, is ſhewn to be great indeed. 
perhaps eight or ten to one to | . 


: | It 
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Different Grounds of Property ſubordinate to the general 
Principle. | 

It follows: that there ought to be another Property 

in the Corn diſtin from that of the Land, in as much 

as there 1s a Labour in acquiring and ſowing the Corn 

diſtin from the Labour whereby the Land was at firſt 


occupied and gotten: alſo there is a diſtinct Charge in 
| ſowing the Corn from the Money whereby the Land 


was purchaſed. © And from all theſe” the Law, fol- 
lowing Nature, doth erect a diſtin& Property in the 
Corn different from the ſoil. 


There is © farther” a m0 in the Corn diſtinct 
from the ſoil before the Corn is committed to the Earth: 
and that Property is not loſt by ſowing in a Man's 
own ſoil ; © own, either abſolutely or by Hire :” for 
I cannot loſe the property of what is my own by put- 
ting it in a Place which is my own alſo. But if I ſow 
my Corn, © without any Right by Contract,“ in an- 
other Man's Soil, it ceaſes to be mine: in as much as 
J fer it in the Place of the natural Product of his ſoil, 
and therefore it muſt belong to the Owner as the natu- 
ral Product of the foil did: and were it otherwiſe, men 
would break in upon other People's Grounds, and ſow 


them, and keep men out from the Diſpoſal of their 


own Eſtates, and thereby they would raiſe a Property 


to themſelves from another's Eſtate, and put the Owner 


to the trouble of controverting ir. 


« And according to the Nature of the Seed com- 
Fe TR" to the Ground, the produce is regarded as 
perſonal, or as real, and TPO to the Inhe- 

& Titance, 
332 « Thus, 


Intereſts reſulting from Eftates determined farther con- 495 


tinued. 


Par. 4. 


HI ſurvive not where Eſtate determined by the Ad 
of the Holder. 


* Thus,” becauſe a Man expefs a yearly return of 
the Corn he ſows, it is reckoned part of his perſonal 
Eſtate, as the Corn itſelf was before it was ſown. But 
otherwiſe of Timber Trees planted : for they muſt be 
ſuppoſed annexed to the ſoil, ſince they were planted ' 
with the Proſpe& that they could not come to their 
7 full Uſe and Perfection“ till many Generations after- 
wards. 


If Tenant for Life ſows the Land, and dies, his: Co. Litt. $5, b. 
Executors ſhall have the Corn, and they may take it 1 
from off the Ground of him in Remainder: and if N Tow 


Treſpaſs be brought, there is good Evidence to diſ. 
charge the Defendant © on” Not guilty. 


So it is if Tenant at il! ſows the Land, and % 28 * 
Leſſor determines his Will. 


But if Tenant at Will determine the Will by any 
Act of his own, he ſhall not have the Corn ſown: 
for when he determines his Will, the Intereſt is in an- 
other, and therefore he can no more reap the Increaſe 
of his Corn than if he had ſown in another Man's 
Ground; the Corn growing in the mean time hinder- 
ing the Owner from all natural Increaſe : and therefore R. Abr. 727 
to determine the Will is to relinquiſh the Corn; for to 
leave the Land is to leave the Profits of it. 


So if Femme Copybolder have Land durante viduitate, 1a. 76. 
and marry, the Huſband ſhall not have the Corn, but ng Fate 
the Lord: becauſe by her own Will ſhe has determined Mx 396 
the Eſtate: 


But 
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2 Inft. 81. 
Co. Litt. 55. 


Cates, , 


5 Co. 116. 
Goldſ. 150, 
Moor, 394+ 
K Abr. 726. 


5 Co. 116. 
Coldi. 190. 


32 H. VIII. 
c. 38. and 
26 . 11. C. 33 
Vide Comm. 1. 
Ce 15% 


Intereft ſurvives where the Eſtate is determined without 
Crime, or inevitably. 
* Par. Zo | 
Intereſt ſurvives on Eſtate involuntarily determined. 
But if the Eſtate be determined by a compulſory, and 


not by a voluntary Act, there the Property of the 


Corn doth not alter and go to him that hath the In- 


tereſt in the Land: for the Law is, and ought to be, 


ſo tender of every Man's property, that he ſhall not 


be reckoned to part with it without a plain AR of his 


own Will : and conſequently the Perſon who had the 
property in the Corn ſhall not, be ſuppoſed to quit it, 
unleſs he do ſome Act whereby he voluntarily deter- 
mines his own Eſtate in the Land, and thereby parts 
with * the Profits.” | ; 


Therefore if a Leaſe be made to Baron and Femme 
during the Coverture, and they be divorced Causd pre- 
contradtus, yet ſhall the Baron have the Corn ſown; 
becauſe the Marriage determines by Compulſion. 


So if the Tenant at Will be outlawed, this deter- 
mines the Will, becauſe he hath forfeited all Contracts: 
but this being by Compulſion, the property of the 
Corn doth not go to the Leſſor, but to the King, to 


whom all his Chattels are forfeited. 
| | But 


* This ſeems reaſonable, if the 
Precontract were by the Wife, the 
Hujband not being privy to it; 
otherwiſe, if by the Huſband. 
The Law of Precontracts, as 


.- rendering void a ſubſequent Mar- 


riage, ſeems now reduced to cer- 
tain confined and reaſonable Li- 


mits by the concurrent Operation of 


two Statutes : the latter of which 
appears, as to this particular, to 
revive the precedent Statute ; 
whereby Conjummation was ne- 
ceſſary to be proved in order to 
maintain the diſability ex causa 
præcontractus for the avoidance 
of a ſubſequent Marriage. 


Intereſts ſurviving or extinct. 


But if a Leaſe were made till the Tenant did waſte, 
and the Tenant doth waſte, he ſhall not afterwards have 


the Corn ſown: for here he determines his Leaſe by a 
voluntary Act of his own. 


If a Man makes a Leaſe at Will, and the Leſſor be 
outlawed, whereby the Will is determined, yet ſhall 
the Leſſee have the Corn ſown, and not the King: for 


here was no Act of the Leſſee to determine the Will, 
or to alter the property. 


If Tenant Har Life or at Will forfeit or break a Con- 
dition, they ſhall not have the Corn ſown : for this is a 
voluntary Act within their own power. 


But if a Woman, who hath an Eſtate during Viduity, 
make a Leaſe for Years, and the Leſſee ſow the Land, 
and then the Woman marries, yet ſhall the Leſſee have 
the Corn: for the Act of the Leſſor, after the Leaſe 
made, cannot alter the property of the Leſſee; for a 
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5 Co. 116. 
Goulaſ. 189, 
R. Abr. 726. 


5 Co. 116. | 


Gould. 189. 
Cro. Eliz. 469, 
R. Abr. 726. 


man's property, once lawfully veſted in him, cannot be 


deveſted out of him by the Act of another. 


It ſeems allo in Common Law, that if Tenant in 
Dower die, her Executors ſhould have the Corn : for 
the Statute of Merton, which gives the power to deviſe 
it, was only made in 4firmance of the Common Law. 


If a Man die, leaving Iflue a Daughter, his Wife 
being privement erfiente * of a Son, and the Daughter 


enters and ſows the Land, and then a Son is born, be 
ſhall have the Corn. 


If the Huſband ſows the Land of his Wife, and the 
Wife dies, he ſhall have the Profits. 


According to the old Or- ſonable and right Judgement ab- 
ihography of Law French, for 
enceinte: I ſay Orthography in the eſtabliſhed in a particular ſyſtem 
technical, not the proper, im- to be received as reaſonable, 
port; as Orthodoxy, not for rea- right, and true, 


K k If 


ſolutely, but for that which is 


2 Inſt. 30. 8 
20 H. III. e. 2. 


Co. Litt. 53 


* 


R. Abr. 727. 


R. . 


Baron and Femme; Intereſts ſurviving. 


If Huſband and Wife are Joint 7. ance, and the 
Huſband ſows the Land, and dies, the Corn ſhall go 
to the Executor of the Huſband : for this Land is not 


cultivated by a joint ſtock; but is wholly the Corn of 


the Huſband ; which property ſeems not to be loſt by 
committing it to their joint poſſeſſion any more than if 
it had been ſown in the Land of the Wife only. 


If a Woman, ſeiſed in Fee or for Life, ſows the 
Land, and takes an Huſband, and he dies before the 
ſeverance, the Wife ſhall have the Profits, and not 
the Executors of the Huſband : for the Corn com- 


- mitted to the Ground is a Chattel real that is annexed 


and belonging to the Freehold, and not a Chattel 
perſonal annexed to and transferred © with the perſon :” 
and therefore, without the Huſband's Diſpoſition of 
it during his Life, it belongs to the Wife, and not to 


the Huſband. 


If Baron ſows the Land, and dies before ſeverance, 


the Wife ſhall have the third part of the Land fo 
ſown for her Dower; for if a Man hath all Corn L. and, 
ſhe ſhall not ſtay for her ſubſiſtence a whole Year till 


the Corn be removed: and from hence it was doubted 
at Common Law, if the Widow ſowed the Land 


whereof ſhe was endowed, whether her Executors or 
the Heir ſhould have the Corn ſown. 


If a Man ſeiſed in Fee ſow Copyhold Lands, and 
ſurrender them to the Uſe of his Wife, and die before 
the ſeverance, it ſeems that the Wife ſhall have the 
Corn, and not the Executors of the Huſband : for 
this is a Diſpoſition of the Corn; that being appurtenant 


2 to 
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Intereſts ſurviving in other particular Eſtates. 


to the Land ; and fince the Huſband hath diſpoſed of 
it during his Life, it cannot go to his Executors. 


If Tenant by Statute Merchant ſows the Ground, ©o. Lite. 55; 
and after is ſatisfied by ſome caſual profit, yet he ſhall © *** 727+ 


have the Corn, 


If a Man ſows his Ground, and dies before ſeye- Hob. 132. 


rance, the Corn goes to the Executors, and not to 
the Heir, | 


Tf A. ſeiſed in Fee of Land, ſows it, and then Hob. 8 


conveys to B. for Life, the Remainder to C. for Life, 
and B. dies before the Corn is reaped, C. ſhall have it, 
and not the Executors of B. for B. had not the pro- 


perty of this Corn from his own Charge and Induſtry, 
but merely by the Donation of A.; the Corn appertain- 


ing to the Land that was given: and for the ſame 
reaſon, and by force of the ſame donation that B. had 
his Corn, C. is to have it after the Death of B: 


R. Abr. 727, 


But why doth the Corn paſs to the Donee, as apper- 
taining to the ſoil, when the property of. the ſoil alters, 


and yet ſhall not deſcend to the Heir, as appertaining 


to the ſoil, when the property of the ſoil remains in 
the firſt Owner? | | 


Every Man's Donation being taken moſt ſtrongly 
againſt himſelf, ſhall pais not only the Land itſelf but 


the Chattels which belong to the Land : bur no Chat- 


tels can deſcend to the Heir; they go to the Executor. | 


Why this is accounted a Chattel, we have ſhewn 
already, 


Kk 2 A. ſeiſed 
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. 


=_ — et. — C—⅜— . „„ „ 


Winch. 51. 


Hob. 1 32. 


R. Abr. 728. 
Co. Litt. 55. 


Other Diverſities reſpecting Iutereſts dependant upon 
Eſtates determined. 


A. ſeiſed in Fee, ſows the Land, and deviſes it to B. 
for Life, Remainder to C.. B. ſhall have the Corn ſown, 
and not the Executors of A. for B. the Deviſee, in 
relation to the Chattels belonging to the Land, is put 
in the place of the Executors by the Words of the 
Will: but if B. dies before ſeverance, C. fhall 
have it. | 


Tenant for Life, Remainder in Fee: Tenant for 
Life lets out the Land for Years; Leſſee for Years 1s 
ouſted, and Tenant for Life diſſeiſed, and the Difſeizor 
lets the Land for Years, the Leſſee of the Diſſeizor 
ſows it, and Tenant for Life dies. The Leſſee of the 
Diſſeizor ſhall have that Crop ſown: and not the Re- 
mainderman : for the Leſſee” of the Diſſeizor has 
Right to the Profits of the Land that he hath ſown 
againſt any perſon but him who had Right to the Land 
itſelf : and that was the Leſſee of Tenant for Life; 
and he ſhould recover againſt the Leſſee of the Diſ- 
ſeizor all the Profits that he made of the Lands: and 
therefore the Remainderman cannot recover any part 
of it; for then the Leſſee of the Diſſeizor ſhould be 
doubly charged. 


If A. ſciſed in Fee, ſows Lands, and gives it to B. 
for Life, Remainder to C. for Life, and they both die 
before ſeverance, it ſhall go to 4, for when the Force 
of the Donation ceaſes, the property returns where 
It was. 


If Tenant for Life ſows any Grain, or Roots of 
annual Profit, they go to his Executors, and not to 
him in Remainder : * for the Reaſon already given.” 


If 


* Oy 1 * 


What muſt be ſpecially pleaded. 


If he increaſes the natural Product, either by trench- 
ing or by ſowing of hay ſeed, this ſhall go to him in 


Remainder : tor his Executors have no Property in the 


natural Product; and Improvement is undiſtinguiſh- 
able from the natural Product. | 


But Hops reared on ancient ſtocks ſhall go to the Exe- 
cutor of Tenant for ite, and not to the Remainder- 
man: for the Polcs, the Hills, and the Dung, whereby 
the Product is made, are the proper Chattels of Tenant 
for Lite : otherwiſe af Garden Roots, which cannot 
be taken up without digging the ſoil of the Heir. 


It ſcemeth chat Roots, nay even Trees belonging 
© to a Gardener, who raiſes plants for ſale (provided 
«© they are removeable without deſtruction to their 
66 growth) ſhall go the Executor, and not to the Heir, 
& For to him, by the Nature of his Uſe and Intereſt in 
e them, they are perſonal property; they being his Stock 
© in Trade, and not raiſed to ſtand for a continuance.” 


gol 


Cro, Car, 58. 
Co. Litt. 53 


W hoever hath the property of the Corn may give it 


in Evidence on Net guilly: or may maintain a Tre, 
paſs, quare Clauſum fregit ; for to that purpoſe the ſoil 
is his, 
What muſt be ſpecially pleaded, 
TZ T ILIE IV. 
Licence. 

Upon Not guilty in Treſpaſs the Defendant cannot 
give a Licence in Evidence: for this ſuppoſes the Act 
to be done, and juſtifies its Latofulneſs; and all ſuch 


Matters ought firſt to be exhibited to the Court to 
judge, 


K k 3 In 


Co. Litt. 46. 
Dy. 285. 


Bro. General 
Iſſue, 81. 


* 
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3 What muſt be ſpecially pleaded. —Right of Way: 


In Treſpaſs on Not guilty the Defendant cannot give 
in Evidence that he came into the Plaintiff's Cloſe to 
take his own Horſez but this ought to have been 
pleaded : and on ſuch a Plea, that the Defendant 
came to take his own Horſe, the Evidence was, that 
the Plaintiff, as Lady of the Manor, took the De- 
fendant's Horſe as an Eſtray, and that the Defendant 
took him away, after he had been cried and marked, 
without paying for his Meat: and it was ruled, that 
this taking was well enough, and the Plaintiff has 

an Action on the Caſe for his Meat: for the property 
| of the Horſe is ſtill in the Defendant till the Year and 
| | Day are paſt; and when a Man hath property, it is 
lawful for him to take it, for the very Notion of Pro- 
perty is Right to poſſeſs and uſe the thing which he 
claims. | 


Par. 2. 
Right of Way. 


In Treſpaſs, the Defendant cannot give in Evidence 
a Right to a Way; but he ought to have pleaded it: 
and if, after pleading, he ſhews in Evidence a Right 
to the Way, by Grant over the Plaintiff's Ground 
from ſuch a Place to ſuch a Place, though the De- 
fendant afterwards purchaſes more Ground, whereby 
he makes a farther Uſe of the Way, yet it is well 
enough, and within the Grant: for if I go but be- 
tween the ſame Towns, I may paſs afterwards where- 


ſoever I pleaſe. 
zenhouſe v. « On an Action of Treſpaſs, the Declaration 
Chrittian and 4 counted for breaking the Plaintiff*s Cloſe, called TR 
T. R. 560 


Hil 25 G. 11, SLIT of Lanp (deſcribing the locality) in the County 
of Cumberland, and making two framed Waggon Ways 


* for 


Casz illuſtrating a ſpecial Plea in TRxESH ASS, 


&« for Coals; one in a ſtraight direction through the 
& ſaid Cloſe, the other in a tranſverſe direction. 


| 4 The Defendant pleaded, firſt, the General Iſus: 


« Secondly, (except as to the Way in the tranſverſe ; 
cc girection,) a Grant from one Humphrey Senbouſe by 


e Tndenture between him and Fobn Chriſtian deceaſed, 


% orandfather of the Defendant, to the ſaid Jobn, 
te his Heirs and Aſſigns, of @ free and convenient 


« War, as well an borſe- way as a foot-way, as alſs 
&« for carts, wains, and other carriages whatſoever, in, 
«* through, over, and along THE Srip or Land 
e leading from A. to B. (deſcribing the longitudinal 
<« Extent) with full and free liberty to carry on Borſe- 
ce back, and with wains, waggons, carts, or any other 
% cattiages, any ſtone, wood, &c. Coal, or other 
<« things, in, through, over, and along the aforeſaid 
© Way, where, when, and in what manner to the 
« ſaid John ſhould ſeem convenient. 


« The Defendant then made Title under the ſaid 
&* Grantee, and by force of the ſaid Indenture juſtified 
te paſſing along the ſaid Way. 


“The Defendants alſo juſtify the making of the 


© FRAMED Road along the ſaid Way, as a reaſonable, 


e proper, and convenient Way of repairing the ſame 
« for carrying of Coals. 


be third Plea Juſtified the making of the Tr ans- 
© VERSE Road, 


© The Plaintiff, by way of novel Affignment, alleged 
* that. the fixing of the framed Waggon Way was 


Kk 4 ; © other 


993 


| 
1 
. 
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Special Verdict. 


« other than ſuch whereby the ſaid Way was or could 
ce be repaired or amended: and was unreaſonable, im- 
te proper, and . inconvenient, and not Purſuant or ac- 
« cording to the Grant, 

And by another new Aſſignment, that part of one 
« of the ſaid framed Waggon Ways in the Defen- 
&« dant's plea mentioned, was wholly out of the way 
« granted by the Indenture. 

It appeared on the Pleadings, that the Terminus of 
© the direct Road was the common Highway ; that a 
„Right of depaſturing was reſerved to the Grantor 
« and that the Road was to be repaired at the joint 
« Expence of the Grantor and Grantee, | 

« A ſpecial Verdi was found: ſtating, among other 
te things, that a framed Waggon Way was firſt made 
« over THE SL1P or LAND in the Year 1758, the 
« Indenture in queſtion having been made in 1732. 
« That the Defendant could not ſo conveniently carry bis 
© Coals along THE SLIP OF LAND without the framed 
«© War. 


« They then find inter alia the making of the 
« TRANSVERSE WAV. | 

A framed Waggon Way (though not particularly 
explained in the Verdict) appears to be formed by 
„ laying pieces of Wood along the Road at ſome 
« depth in the ground, at the diſtance of the wheels 
< on each fide, joined and kept faſt by bars at equal 
e diſtances, and the interſtices filled up with ſand 
« and gravel, ſo as to render the ſurface flat: and that 
they are now uled for carrying the Coals from moſt 
© of the Collieries in the North of England. 

« The CourT was of opinion, that as to the dire# 
Road the Detendant was moſt clearly and expreſsly 
entitled by the Grant to uſe it in any manner moſt 
* commodious for the purpoſe of carrying his Coals : 
© and therefore by a framed Waggon Way, according 
< to the Cuſtom of that part of the Iſland, with re- 


+ gard 


Grant of Way, generally, means a cuſtomary and con- 
venient May according to the particular Purpoſe z tranſ- 
verle Way not included where the Evidence limits the 
eriginal Intent, —Encloſures, —Preſcription, 


« card to the conveyance of Coals, and to the finding 
ce of the Jury. 


4 But that the Grant gave but one Way, and. the 


50g 


& PASTURAGE reſerved would be materially abridged - 


% by the Defendants making more: that the intent 
* was aſcertained and limited by the Covenant of 
Join Repair: that, conſequently, as to the TRANS- 
* yersE Way, the Action of TRESPAss was well 
« brought,” 

Par, 3, 


Encloſures. 


On Not guilty the Defendant cannot give in Evi- 
dence the Defect of Encloſures, but muſt plead it. 
« For in the eye of Law, every Man's Land, in 
& which he hath a ſeveral property, is incloſed and 
* ſet apart from his Neighbours, if not by a vi/ble 
* material boundary, as one field is divided from an- 
& other by a hedge, yet by a boundary which, though 
&« inxiſible and ideal, is that which alone renders in- 
& yiolable the fences of ſtone, or brick, or wood, and 
oy . property from e the boundary 
* of Right and of Law: 

&« So that he entered lawfully to pay or receive Mo- 
© ney ;—or in Right of common. 


Par. 4. 
Preſcription, 
In T; reſoaſs the Defendant muſt Juſtify by reaſon of a 


Preſcription; but cannot give it in Evidence on Not 


guilly, 
If the Defendant Juſtify by a, Preſcription to tether 


Equos et Boves, he way give in Evidence the tethering 
of Mares and Cows; for the feminine Gender is widiln 


the Words of the Preſcription. ; 
| «Tn 


Co. Litt. 283. 


Comm. III. 
P. £09, 10. 


Clayt. 54. 


2 1 ' — 
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Geuhh v. 
Mynns. 

Cro. Ja. 327. 
Comm. III. 21. 
2 R. Abr. 5 8. 
S. C. and Mic. 
37 Eliz. 
Nicholas v. 


„ Badger. 


Gundry v. 
Feltham. 

T. R. 334. 
Tr. 26 G. III. 


Julitcasian of a Treſpaſe cl. fr. in Purſuit of 4 For. 


Par. 5. 
Purſuit of a Fox, or other noxious Animal. 


« In Treſpaſs, the Defendant may juſtify that he 
« came into the Cloſe of another in purſuit of a Fox 


* or other noxious Animal: but he cannot juſtify 
te breaking Earth. 


« On Action of TrxzsPass, for breaking and en- 
« tering the Cloſe of the Plaintiff with Horſes, Dogs, 
« &c. and for beating and hunting there for Game, 
ce and for breaking down, trampling, and deſtroying 
<« the hedges of the Plaintiff. 
g 


« The Defendant pleaded, 
« Firſt, the General Iſſue, 


« Secondly, a ſpecial Plea of Juſtification to this 
effect. 


« That as to the breaking and entering the ſaid 
&* Cloſe with Horſes, Dogs, &c. and ſpoiling a little 
of the Graſs, and breaking a little of the Hedges 
* and Fences of the ſaid Cloſe, being the Treſpaſs in 
« the ſaid Declaration ſuppoſed to have been com- 
emitted, the Plaintiff ought not to have or maintain 
&« his aforeſaid Action: for that before, and at the ſaid 
times, the Hounds and Dogs were the property of 
«© Humphrey Sturt, a perſon qualified by the Laws of 
© the Realm to keep and uſe the ſaid Hounds, &c. 
© and that the Defendant, before and at the ſaid times, 


was Huntſman and Servant to the ſaid Humphrey Sturt : 


« and had ſtarted and found one of thoſe deſtructive 
« Vermin, or Beaſts of Prey, naturally inclined to 
« do miſchief, called Foxes, in and upon certain 


lands 


Otherwiſe of breaking Earth. 


lands near to the ſaid Cloſe, and in order to hunt, 
« purſue, take, and kill the ſaid Fox, and to prevent 
* the ſaid Fox from doing any miſchief in the Neighbour- 
de hood, he, by the leave and licence of the ſaid 
&« H. Sturt, had cauſed the ſaid Hounds, &c. to pur- 
© ſue the ſaid Fox; which having ran out of the ſaid 
« lands into and over the ſaid Cloſe in the Declaration 
mentioned, he, in purſuit of the ſaid Fox, and in 


ce order to take and xi the ſame, and as the only 


* means of ſo doing, with ons of the ſaid Hogszs, 
« and with the ſaid Hounds, &c. did follow after the 
ce ſaid Fox with an intent to kill, and did kill and 
« deſtroy the ſame, and in ſo doing did break and 
„ enter the ſaid Cloſe, and did tread down and ſpoil a 
« little of the Graſs, and a little break down, trample 


* ard deſtroy the ſaid hedges and fences, as he la- 


« fully might for the Cauſe aforeſaid, doing as litile 
e Jamage to the ſaid Plaintiff as be poſſibly could, which 
« js the Treſpaſs in the Plea mentioned, whereof the 
« Plaintiff againſt the Defendant hath complained. 
«© Hereon there was a general Demurrer and Joinder in 
Demurrer. 


“ Lord MANSFIELD ſaid, that by all the Caſes fo 
| & far back as the Reign of Henry VIII. it is ſettled 
ce that a man may follow a Fox into the Ground of an- 
© other. That it was not neceſſary in this Caſe to 


enter into the exceptions, as this Demurrer diſputed 
* the general Propoſition, 


&« Judgement was for the Defendant, 


e But this Right is ſtrictly confined to the Principle 
re of 8 88 Convenience. 


« And 


* 


05 


La. Raym. 251. 


But in ſporting generally on the Ground of another, 
the Sportſman is liable to Treſpaſs, though Be acquires 
property in the Game. — Gleaning. 


ce And therefore Lord HoLT ſaid, that if A. tarts 
« an Hare in the Ground of B. and hunts it into the 
« Ground of C. the property is in the Hunter: but B. 


% and C. have each their Actions or Treſpaſs againſt 
© him,” 


Par. 6. 
GLEANING, 

In Txz$sPass on Not guilty, the Defendant gives in 
Evidence that he came into the Plaintiff*s Ground to 
glean: this ought to have been pleaded, for it confeſſes 
the Act of Treſpaſs, and jufifi:s it as an Act lawful 


for him to do; and therefore it ought to be firſt exhi- 


Tr. per Pais, 


438. 

Norfolk 

Summ. Aſſizes, 
1668. 


Worledge v. 
Menring. 
CBE, To 
1786. 


bited to the Court to judge whether it be lawful or 
not: but if it had been pleaded, it had been a ſuf- 
ficient Juſtification ; for by the Ciſtom of England the 
Poor are allowed to gllan afier the Harveſt , which 
Cuſtom ſeems to be built on a part of the Jewih Law, 
that allowed the Poor to glean, and made the Harveſt 

a general time of rejoicing, 

In a Book of very conſiderable Merit this Prins 
« ciple is alſo aſſerted, and this diſtinction laid down 
* as founded upon a Caſe before Sir Matthew Hale. 
e The Author of the Commentaries on the Laws of 
„England has expreſſed himſelf approvingly on this 
<* opinion, and appears to have been particularly at- 


* tentive to this Point. A Reference to it is to be 


te found in the Inden: notwithſtanding it occurs but 
& once in that extenſive Work, and is then mentioned 
e incidentally. Of late two Queſtions have been 
« argued in the Common Pleas: in the firſt of which 
the Court on general Demurrer to the Defendant's 


ee ſpecial 


Cleaning. 
« ſpecial Plea of Juſtification, gave Judgement for 
« the Plaintiff, becauſe it was not averred in the ſaid 
« Plea that the Defendant was an Inbabitant, at the 
4e time of the gleaning, of the Pariſh where the Lands 
« gleaned were ſituated: which was Timworth in the 
« County of Suffolk, That was à Caſe of gleaning of 


&« Barley: but on this point the Court gave no opinion: 


© and nothing farther has hitherto been decided: 
There the Plaintiff, had he demurred ſpecially, and 
< aſſigned the Defendant's not being averred an Inha- 
ce bitant as the Cayſe of his Demurrer, the Defendant 
ec would have amended his Plea by introducing that cir- 
« cumſtance agreeably to the reality of the Fact. 


ce Ic may be here noticed, that although ſeveral for- 3 IE NG 
© mer Cauſes have proceeded to the ſpecial 7 uſt :fication, 7 . Vat R * 
e they have ſtopped there: at leaſt this was the firſt, DOTY Sal 


&« ſo far as hitherto appears, in which the Plaintiff ha- 
te zarded an Argument, and an Application for the 
Judgement of the Court on Tſue joined in Demurrer. 


<« Theſe ſpecial Pleas juſtifying under a- Claim of - 


| “ Right to glean, have been drawn by different Coun- 
te ſel of Experience and Ability. It does not appear 
ce that it has been uſually, if ever practiſed, prior to 


« this Deciſion, to introduce the circumſtance of the 


* Defendant being an Inhabitant: nor does the Prin- 


„ ciple upon which the Claim is founded obviouſly 


& ſuggeſt the Idea, that ſuch Averment ſhould make 


„pet 
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Gleaning. 
« part of the Plea under which the Defendant juſti- 
« fes as a Gleaner z an Uſage much prior to the Divi- 
4 fon of Inhabitants and their Lands by parochial 
« Limits, and which has for its Baſis a much more 
general Principle than that of the relation between a 
* 530r tan and the pariſh where he lives. This does 

| * not mean to ſay, that from evident convenience a 
| | « ſpecial Cuſtom would not be good limiting it to Pa- 

| 

| 


ce r;ſhioners : but only, that ſuch could not have been 
« obviouſly inferred, previous to this Determination, to 
be the univerſal Reſtriction of the Right. 


| Steele „.. © There is now depending in the ſame Court an- 

| — r. „other Cauſe, upon which the Claim of LE aninG 

22. «© BaRLEY was expected to be brought to a Deci- 
n 33 It was in o ſucceſſive Terms ſolemnly ar- 
| . « gued, as had been the precedent Queſtion; and 


W e the Court. 


. * Ayrzs, in his Comparative View of the Englifo 

and Jriſþ Law, adopts the opinion ſuggeſted by 

« Blackſtone : and refers in his Note to two Iriſh Sta- 
Et « tutes, for the opportunity of examining which I am 
« indebted to a Gentleman, who, for the Variety and 
« Extent of his Knowledge in biblical Learning and 
© Queſtions of conſtitutional Right, may be juſtly 
© called the Sz.» tn of our Times. 


Each of theſe Statutes is meant to be inſer in 
M earch the firſt-confines gleaning to per- 


. ons 


Gleaning. 
« ſons that are not ſtrong of Body to labour for their 
« living : and provides that no impotent perſons ſhall 
ce olean except in the pariſh where they dwell: the 
ce ſecond, againſt leazing while the Corn is in reak. 


« Let me add, before I quit this ſubje&, that there 
© ſeems to have been too many inſtances in which 
« Engliſh Farmers have overlooked the Difference be- 
S tween gleaning and ſtealing. 


In the Caſe of Rex v. Price the Magiſtrate ſeems 
te to have been led by the ſtrength, to ſay no more, of 
c the Farmer's Charge into a Miſapprehenſion on this 
« ſubject. | : 


« This was a Commitment of certain poor Inbabi- 
« ante of Berkſhire for FzLONy, on the charge of 
« ſtealing Barley under pretence of gleaning it. An 
Information was moved: Sir Fletcber Norton con- 
<« tended ſor the Rig.. of the poor to glean after the 
«* Crop is carried. And that in an Action of Treſpaſs 
© they would be juſtified under the Common Law for 
« ſo doing: that the Fact could not be a FzLowy, 
00 chat it was at the utmoſt a Treſpaſs ; but in reality 
neither; for that they had a ffrif# Right. 


% ThE CouxT did not deny the exiſtence of a 


« Right to glean; but thought the Juſtice had acted 


from no malicious gr oppreſſive Motives, merely on the 
| belief 
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General Obſervations concerning Treſpaſs. 


te belief that the Gleaners had not acted as ſuch, but 
c had flolen, They therefore diſcharged the Rule for 
„an Information: and with Coſts. 


* Happily we have yet no Statute that adds GLE AN- 
* Ins to our Multitude of FzLonies: and it is now 
* ſomewhat late ſtrongly to expect a b that 
de ſhall pronounce it a Treſpaſs, 


< The Sentiments of three ſuch Men as Hale, Gil- 
© Bert, and Blackſtone, carry a combined Force of Re- 
<« ſpeCtability, which it is not eaſy to eſtimate too 
e highly: and this more particularly on a Queſtion 
, equally diſtinguiſhed by the Benevolence of the 
cc Principle on which the Claim is founded, its vene- 
de rable Antiquity, and the almoſt univerſal Extent of 
e its Reception. 


/ 


Tir Lt V. 


TRESPASS, 


& Tf the Lord of a Manor cut down ſo many 
c Trees as not to leave ſufficient Eſtovers, his Copy- 
& holder may bring Treſpaſs againſt him, and recover 
ce the Value of the Trees in Damages: and if the 
« Lord leave ſufficient Eſtovers, yet he ſhall recover 
« ſpecial Damage; viz. for the Loſs of his Umbrage, 
ce breaking his Cloſe, &c. therefore if the Lord have 
cc mind to cut Trees, he ought to compound with 
< his Tenant, 


«If A. 


Treſpaſs. 


« If A. adv a Leaſe for Years, excepting the 
te Trees, the Leſſee cannot bring Treſpaſs againſt the 


Leſſor, merely entering to ſhew the Trees to a RIGS 
s chaſer. 


«IF: 4, plant a Tree on the extreme Limits of his 
% JL. and, and the Tree in growing extend its Roots 


313 


1 Caſe; 
Co, 46. 


1 Raym. 737. 


&* into the Land of B. Evidence of this renders A. and 


« B. Tenants in Common: but if all the Roots grow 
*in A. s. Land, though the Boughs overſhadow the 
« Land of B. the property of the whole is in A4. 


« On Action of Treſpaſs for entering the Plaintiff's 
te Cloſe with Dogs and Gun, and killing the Plaintiff's 


Peer, the Defendant pleaded Not guilty, and the 2? 


“Jury found for the Plaintiff: on the Trial it had 
* appeared in Evidence that they were out of the foot- 
* path: and the Court refuſed to grant a new Trial, 
“for that it ſeemed an Act which might by ſufficient 
© Caution have been avoided. 175 


« And to illuſtrate the Diſtinction, Mr, Juſtice 
“As rox cited the Caſe printed in the Agyitions to 
« Lord Chief Juſtice Popham's Reports; which is 

te this: 


« The Defendant with a little Dog chaſed the Plain- 
ce tiff's Sheep out of his Ground, where they were 
« treſpaſſing, and in driving them they went into 
« another Man's Ground, which had no hedge to 
« divide it from the contiguous Grounds of the De- 


e fendant, and the Dog purſued them on the other 


Beckwith v. 
Shoredyke and 
H ate h. 

4 Burr. Mansf. 


2— 4 
E. 7 G. III. 


LI « Man's 
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TR ESPASS not incurred an Af properly inevitable, 


« Man's Land. The Defendant, as ſoon as the Sheep 
e were off his own Land, called in the Dog and chid 
„him. The Owner of the Sheep brought an Action of 


_ & Treſpaſs for chafing his Sheep. The Court gave Judge- 


ment that the Plaintiff take nothing by his Bill; being 
©: of opinion that Treſpaſs lay not in that Caſe : for they 
“ held it to be an involuntary Treſpaſs : whereas a 
« Treſpaſs that may not be juſtified ought to be volun- 


„ Zary: they thought he might lawfully drive the 


Clayt. 54. 


Leon. 30m. 
Keilw. 616. 
2 R, Rep. £82. 


e Sheep out of his own Land with his Dog: and he 
* did his beſt endeavour to recall the Dog when they 


were driven out. But the Nature of a Dog is ſuch ' 


te that he could not be recalled and withdrawn ſud- 
« denly and in an inſtant; therefore Treſpaſs did not 
< lic againſt him for what he had done. 


« And, by Parity of Reaſon, the Man into whoſe 
te Lands the Sheep were purſued by the Dog, could not 
% have maintained TR ESPASS, clauſum fregit, on this 
« Evidence.” 


In Treſpaſs the e may give in Evidence 
that the A of Freehold was in J. S. and he entered 
by his Commandment : for if the Defendant eaters 
by the Command of J. S. it is the ſame as if J. S. 
had entered: and conſequently, if J. S. hath the Right 
the Eſtate 1 is veſted in him by the Entry, and the De- 


fendant is ns Tyeſpaſſer on the Plaintiff; and by ſuch 


Evidence as this fie plainly falſifies the Declaration of 


7 n N pore 


Adio non facit reum niſi quadatenus Mens fit rea. 


the 


1 


In Treſpaſs all are Principals, 


the Plaintiff ; for he proves that he did not break bis 
Cloſe, as the Declaration ſets forth: it is therefore 
proper for the general Iſſue. 


In Treſpaſs all the Defendants muſt be Principals: 
for no Man can, by commanding a Treſpaſs, give any 
Man Authority to do it: and therefore no Man is 


guilty but he that acts in it: but in Felony the very 


commanding is puniſhed “ where the Act commanded 
i takes place:” formerly the very intent of Murder 
was Murder © when accompanied with overt A;“ 


and fo the party was puniſhed as a Murderer, After- 


wards that altered; becauſe it was not thought rea- 
ſonable that the party ſhould be puniſhed unleſs the 
Act followed: and from thence. came the Notion 
of Principal and Acceſſary: bug ig-Cree/0n the intent 
« manifeſted and exerted by overt,” is, which 
« ye ſhall ſee hereafter,” ſtill Treaſon, and therefore 


they are all Principals : and in Treſpaſs the Intent to 


treſpaſs, executed by the Inſtrumentality of another,” 
was ever reckoned a Treſpaſs, and reputed alike the 
Act of the Doer and of the Commander,” and there- 
fore there are no Acceſlaries, 


„ | C HAP. 
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Trover. 


loan n 


Of Acrioxs ordinarily CIVIL, 


CHAPTER 1. 


Of TRroveR. | 
« We are now to examine two Actions which relate 


© to Property, TROvER and DRTIx uE; and two 


© which relate chiefly to the PERSON; as TRESP ASS 
cc on the CAsE, and TRESPASS VI ET ARMIS. 


Tis nz 
% TROVER is an Action of which the Name is de- 
« rived from the preſumed lawful finding and unlawful 


« Converſion of the Goods to the Uſe of the Finder, 
« in prejudice of the right Owner. 


* In this Action the finding is formal; and only 
4 gives Colour as it were to the Action: but the Con- 


« verſion is material. 


cc By Trover not the identical Goods, but the Value 
<< ſhall be recovered. 


< If a Gentleman lodge Jewels with a Banker for 
e ſafe Cuſtody in a ſealed Bag, and the Banker open 


« the Bag and pawn the Jewels, the Gentleman may 
bring Trover againſt the Pawnee. 


Tir TI. III. 
From theſe introductotry remarks it appears that,” 


on the Iſſue of Not guilty in Trover, two Things are 


to be proved : 


Fi rſt, the Property ; 
Secondly, the Converſion. 
T1TLE 


The finding but the Inducement. 


TITLE. IV. 


Firſt, the Trover, that is, the finding: — that the 
Goods came to the Defendant's hands, and were in 


his poſſeſſion. | 
Par. 2. 


What ſpall charge with the Poſſeſſion. 


In Trover againſt Huſband and Wife, the proving 
of the Goods in the poſſeſſion of the Wife is ſufficient : 
for their property is but one, and the poſſeſſion of the 
Wife is the poſſeſſion of the Huſband alſo. 


© We have obſerved that the finding is but Tuduce- 
te ment to the Action: and therefore not only it needs 
&« not to be proved, but Evidence is good, which in its 
« Nature excludes finding. Therefore,“ if Goods be de- 
livered by the Owner to A. to keep, and he converts 
them to his own Uſe, this is ſufficient Evidence of Tro- 
ver: for the ſubſtance remains, which is the injurious 
« Uſe of the property of another :” and come he by the 
Poſſeſſion never ſo lawfully, yet if he convert “ to 
« himſelf the” property of another, the Owner muſt 
be redreſſed. | 


So if Goods be patoned, and the Owner tender the 
Money, and the Bailee refuſe to deliver them, this is 
Evidence of a Trover : for when any Man has a naked 
poſſeſſion, without a right of converting thoſe Goods, 
the party may bring Trover: for the Words of the 
Declaration are, ad manus et poſſeſſionem per inventionem 
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Ibid. . 


2 Bulftr. 311, 2. 


Cro, Ja. 244, 5» 
2 Danv. Abr, 
28. pl. 6. 

85. pl. 10. 
Yelv. 178. 
Bulſtr. 29. 


Noy » 137+» 


devenerunt ; ſo that coming to his poſſeſſion is the ma- 


terial part of the Charge; and if the Plaintiff proves 
LI 3 that 


| 
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2 Bulſtr. 303, 
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Gouldſb. 152. 
Mo or, 460. 
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2 Sid. 127. 


Cro. E iz 495. 


2 Duliſtr. 214. 
Ventr. 401. 
Hob. 187. 
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Cro. Car. 262. 


2 Salk. 655. 
Leo. 177. 


Danv. Abr, 21» 


Mod. 234. 
2 Mod. 245s 


5 Mod. 272. 
2 Show. 161, 


179 · 


Conver fm. 


that they came to his poſſeſſion any other way it ſuf. 
fices : for it is not enough for the Defendant to ſay he 
had the Gods, though not per Inventionem; any more 
than to ſay that a Bond is _ Deed, and deny the 
Date. 
Tree V. 
Of the Converſion, 


| Secondly, Converſion. 


If a Man requeſt his Goods, and the perſon who 
has the Poſſeſſion denies to deliver them, this is good 
Evidence of a Converſion : for to what end ſhould a 
man deny me my own, if he himſelf did not uſe it; fo 
that upon ſuch Evidence as this it is to be preſumed that 
the Defendant hath converted them to his own Ule. 


 KRolles makes a Diſtinction where Goods came to the 
Defendant's Poſſeſſion by his 6wn Act, and where by 
the Bailment of the Plaintiff; and that in the firſt 
Caſe a Requeſt and Denial is a Converſion, but not in 
the latter Caſe: but this does not ſeem to be Law: 
for in both Caſes the Requeſt and Denial is no Con- 
verſion, but only Evidence of a Converſion. 


% For,” though the Requeſt and Denial be Evidence 
of a Converſion, yet © it is only Evidence to be left 


* to the Jury, and not abſolutely a” Converſion : for 
the Jury are Judges of probable and improbable, and 
they on the circumſtances mentioned may think it rather 
probable that there was a Converſion than otherwiſe ; 
but if the Jury refer theſe circumſtances to the Court, 
the Court cannot adjudge there is a Converſion, for the 


Court are not Judges of the probability of the Fact 


but 


Generally, Requeſt and Denial only Evide of Cs 
verſion, . 


but of the Law; and there are not thoſe circum- 
ſtances that do neceſſarily amount to a Converſion, 
though they are ſuch as would make a reaſonable Man 

believe that there was a Converſion : for the bare 
: denying of the thing, without ufing of it proved, is 
not in Law a Converſion of it to my Uſe: for a 
Denial ex vi termini doth not amount to an uſing of the 
thing demanded ; it only makes a Preſumption of Fatt 
that I have uſed it. 


« Yet this Rule is qualified according to the Nature 
« of the ſubject:“ for if Trover be for bare Money, 
'and a Requeſt and Denial be proved, this is fo ſtrong 
a Preſumption of the Converſion that nothing can be 
proved to the contrary : for the Preſumption muſt 
ſtand till the contrary be proved, and the contraty to 
this Preſumption can never be proved ; for all Money 
being exactly alike, that the individual Money found 
was not converted can not“ be proved. 3 


But if Trover be for Money in a Bag, though the 
Defendant doth not deny to deliver it, yet he may 
prove that there was no Converſion : for if he lays the 
individual Money ſealed in the Bag in the place where 
he firſt had it, and hath Witneſſes of its continuance 
there without Removal, this is no Converſion ; and 


ſuch Evidence will deſtroy the preſumption that aroſe 
from his Denial, 


So if the Owner requeſts a Man to deliver a Beam 
of Timber or a Sow of Lead lying in his Land, and 
he deny to do it, this is primd facie Evidence of Con- 

L1 4 verſion z 
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Defendant may prove @ general Property under the general 
| ſue. 
verſion ; though leſs. ſtrong, becauſe the Defendant in 


this Caſe could not deliver it without trouble and 


charge to himſelf, and that might be the reaſon of 


his denial, and not becauſe he bad applied it to his 


own Uſe: and in this Caſe, if the Defendant proves 
that the Beam or Sow is there ſtill, after his Denial, 
this diſproves plainly his Converſion, 

T1 TL? VI. | 
What is and is not Evidence in Support of the general 
Iſſue. I 
Where the Defendant hath a general Property, he 
may give it in Evidence on the general [ſue : for the 
general Iſſue. is putting the Plaintiff to the proof of 
the Fact laid in the Declaration: part of which is the 
Demand, founded on property in the Plaintiff,” and 
that, notwithſtanding,” the Defendant converted it 


to his own Uſe : ſo that the Plaintiff muſt prove a pro- 
perty in him, and the Defendant may prove a better 


Title in himſelf to falſify that Claim: and this is good 


Evidence on the general ſue : for it diſproves the Fact 
laid in the Declaration; for it proves that the Plain- 


tiff had not the property, and therefore that the De- 


fendant did not tortiouſly” convert it: for no Man 
can be ſaid to convert that from another which 
was his own before; ſo that for the Defendant to 


make to himſelf a general property is“ ſuitable to“ 


the general Iſſue, becauſe it doth fallify the whole 
Charge of the Declaration, 


« One 


T rover will not lie, but ſpecial Afion on the Caſe, if 
Goods be ſtolen from à Carrier. 


% 


«© One Tenant in common cannot bring Trover 
« againſt another: and on this principle as deter- 
% mined a Caſe reſpecting a Friendly Society, who 
e aſſociated for relief of each other, in caſe of ſickneſs 
or other diſability, by voluntary contribution. The 
„ Plaintiff was Treaſurer, the Defendant one of the 
« Members of the Society ; and for the Recovery of 


« the Box, containing their Fund, this Action was 


" brought, my 


If a Man take my horſe and ride him, and WP POT 


him to me again, I may, * for this taking and uſing 
« without Licence,“ 
him, notwithſtanding the Re-delivery : for he had him 
in his poſſeſſion, and did convert him to his Uſe ; and 


his Re-delivery is uy. an Evidence in miligation of 
the Damages. 


If I deliver Goods to a common Carrier, to deliver 
at ſuch a Place, and theſe Goods are ffolen from the 
Carrier, this is zo Converſion in the Carrier to maintain 
this Action of Trover : for the ſtealing away the Goods 
from the Carrier” can never be reckoned (by any 
manner of ſenſible ſpeaking) a Converſion of the 
Goods to the Carrier's Uſe. 


— 


* The Principle of theſe So- 


4 . the Aſſciation, Perhaps the beſt 
cieties is fo laudable, and their 


Plan hitherto propoſed with this 


have an Action of Trover againſt 


But 


Tendency ſo beneficial, that it has 
been wiſhed they had a legal ſanc- 
tion, which might ſecure their pro- 
perty, and the application Fit, 


without impairing the Freedom of 


View is that of William Young, 

EV. M. P. in a Trat entitlea Ob- 

ſervations preliminary to a pro- 
ſed Amendment in the Poor 
aws. 
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Trover not 'gcod againſt an Officer who takes Jure 
publico. | 


But in this Caſe (© as it has already been at large 
c explaineg”) an Action may be brought on the Cuſtom 
of England, that Carriers ſhould ſafely keep all the 
Goods that are delivered to them; and the Evidence 
will maintain that Action. 


© When Purveyance was in force the following point 
« would have been without much difficulty ſettled:“ 
the King's Purveyor takes Beds, and appoints the King's 
Servants to lie in them; this is no Converſion to his 
own Uſe, but to the Uſe of the King, and therefore 
may be given in Evidence to diſcharge the Defendant 
on an Action of Trover, | 1 


&* Purveyance is now aboliſhed by the Statute of 
« Tenures, reducing the ancient ſervices to free 


te and common Socageꝰ, the moſt certain and liberal 
«© Tenure, | 


« Yer it may be {till proper to notice, that as Trover 
sis here rejected againſt a perſon, to recover from him 
« in a private Capacity what he has taken as a public 
* Officer, ſo Aſumpſit hath been held not maintainable 
« againſt the Governor of a Province for Money due 
* upon Contra, in which Credit is given to him as 


* Governor : for it is a public, and not a private 
Debt. 


* The Plaintiff brought his Action againſt the De- 


e fendant as Agent, for Work and Labour. 
i « The 


lh 


S 
* 


* Of Soc, the Plough: for of AerricuLTurRE® our Anceſtors 


thought very 'early with the Romans, Nifil LiBERO MOMINE 
DIGNIUS, 


% 


Go analogous on Aſſumpſit. : 


e The Caſe, upon the e Report, geen to 
te be this: 


e The Defendant in 1779, being Governor of Que- 
* bec, appointed Captain Sinclair to the: Command of 


« a Fort on the Lake Huron, in the, Province of Ca- 


* nada : and recommended the Plaintiff to Captain 
Sinclair for the ſupply of Indian Corn, and. other 
6 Articles, at a certain Commiſſion ; and by another 
Letter, on the day following, to the Plaintiff, in 


formed him of the ſaid Recommendation and Ap- 


e pointment, and that he was to execute orders from 
&* Captain Sinclair accordingly. 


The Plaintiff furniſhed Articles to a conſiderable 


© Amount: and in his Bill charged Government as 


& Debtor :' and when theſe Bills were ſent to Quebec, 
© the Defendant objected to ſeveral of the charges as 
te nareaſonable : and his Secretary by official Letter 
* informed the Plaintiff, that his Zxcellency would pay 


te to a certain ſum; and farther, as by Merchants 


e mutually appointed by himſelf and the holders of 
te the Bills ſhould be allowed. 


% There were other Statements and Exceptions 
* which appear not neceſſary to be here recited. 


It was acknowledged at the Trial, that all Ac- 
* counts had been ſubmitted by the Defendant to a 
« Board of Officers to examine and report ; and that 
the ſum by them adjudged had been paid by the 


te Treaſurer : to recover the overplus of the Demand 
« this Action was brought, 


« Buller 
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Governor not liable in bis private Capacity for Contrafs 
on the Credit of Government. 


ce Buller Juſtice at the Trial ſaid, he was of opinion 
e that the Goods in queſtion were ſupplied for the 
« Tſe and on the Credit of Government, and that the 
« Defendant was not perſonally liable: and recom- 
e mended a Nonſuit; to which the Counſel for the 
& Plaintiff refuling to conſent, he ditected the Jury 


« that in point of Law, they muſt find for the De- 
« fendant, 


« On the Motion for a new Trial, it was contended 
„that the Defendant had, by his Letters and the other 


2 circumſtances, made himſelf perſonally liable: that 


« if this were doubtful, it ought to have been left to 
« the Jury; the import of Letters being open to their 
& Diſcretion, and not like the technical Conſtruction 
* of Deeds: and that therefore the direfion was 


* wrong, and a new Trial ſhould be granted. It was 


te not diſputed, that generally, and without particular 
6c undertaking, expreſs or implied, a public Officer 
« js not liable in his perſonal capacity for a Debt in- 


e curred on account of Government, 


wes Juſtice was of opinion that the Letters, for 
the reaſon given, ought to have been left to the 


« Fury: but that, on the whole Caſe, the Verdict 
© ought not to be diſturbed, 


„The other Judges held that the Letters not being 


denied, their import was a concluſion of Law appro- 


« priated to the Court; and all agreed, that on the 
conſtruction of them, and of the other particulars 


| 13 « of 
1860 


Mbere not Trover but Caſe, 


te of the Tranſaction, nothing appeared to place the 


* Defendant in a ſtate of perſonal liability. 


" There is a ſimilar Deciſion where the Contract on 
«* account of Government was by Deed. And where 
« a perſon ſhall not even be liable in Aſumꝑit or Co- 


„ venant, ſtill leſs ſhall he in Trover, which charges a 
Nuri. 


A Man lends his Horſe for a ſpecial purpoſe, and 
the Defendant miſuſes him : this is no Evidence to 
maintain Trover : for though the Horſe be miſuſed in 


the Journey, this is not a Converſion to the Defendant's. 


Uſe; 


But © i” is Evidence to maintain a ſpecial Afion on 


the Caſe, though not Trover. 


But if a Man lend his Horſe to go to York, and he 


goes to Carliſle, this Evidence will maintain Trover : 
for this is an Action contrary to the expreſs Bailment, 
and conſequently a © tortious“ Converſion of the 


Plaintiff's Horſe, in the Defendant's Poſſeſſion, to his 


own Uſe. 


But if a Man hire or borrow an Horſe for a Jour- 
« ney, and ride away with. it, intending never to 


return it, ſo that by circumſtances the purpoſe of - 


« ſtealing fully appeareth, the Owner ſhall not bring 
« Trover for this Horſe : for the Trover, as before of 
* Treſpaſs, mergeth in the Felony. 


Speci- 


33 


526 


Specification, ; 


38 Ele B. K. . If the Nature of the thing be altered, this is good 


py yi 


Clayt. 57. 


Golightly Vs 
Reynolds. 

Mic. 12 G. III. 
CG. Lo 33. 


Davis v. Mor- 
riſon. 

E. 13 G. III. 
C. L. 185. 


Evidence of the Converſion : as if Leather be taken 
and made into Shoes: but this is no good Evidence 
on the Writ of Detinue : © for a reaſon to be aſſigned 
« in the next Chapter.“ | 


Oats were taken from the Owner and carried to the 


Mill to make it into Meal: and before it was done, 


the Owner comes and prohibits the Miller, who not- 
withſtanding proceeds to grind it: this is a Converſion 
in the Miller; for it is an Alteration of the property 


by him in whoſe 8 it is contrary to the Will of 
the Owner. 


© Where Goods have been ſtolen, and their iden- 
e tity aſcertainable, the. Felon is proſecuted to Con- 
e yitien, and the Owner hath omitted to pray a Writ 


of Reſtitution, he ſhall recover in Trover againſt the 
ce Sheriff. The ſame Remedy holds if a Note be 
'* ſtolen, and Goods purchaſed with it, if the identity 


& of both can be eſtabliſhed. 


© One Deeds bought Plate of Morriſon the De- 
© fendant, and gave him a Draft on a Banker: on 
«* this Draft the Defendant gave a Receipt as for Caſh. 
« Deeds pawned the Plate to the Plaintiff à Pawn- 


grober, ſhewing him the Receipt as Evidefice of his 


Property in the Plate, The Draft being on a Ban- 
& ker with whom Deeds had no Caſh, Deeds was con- 
« yicted, on the ſuit of Morriſon, for obtaining Goods 
« under falſe pretences. Davis, on the Trial, produced 

2 the 


Trover not good againſt an Innkeeper who detains an 
Horſe for bis Feed. 


« the Plate as Evidence for the Conviction of Deeds : 
« Morriſon detained it. Davis, for the Recovery of 
te his Goods, brought this Action of Trover, The Jury 


„found a ſpecial Verdict, ſtating theſe Facts for the 


Opinion of the Court. 


Me Court was of opinion that neither at com- 


e mon Law, nor by Statute, was the Plaintiff precluded 
* of this Action. 


« The Plaintiff brought Trover to recover a Pointer, 
© which he proved to be his property; and that 
« twelve Months after his loſs of it, the Dog was 
© found at the Houſe of the Defendant, who refuſed 
e to deliver it up, unleſs paid twenty ſhillings for ſo 

„many Weeks keep. 8 8 


« A Verdict was taken for the Plaintiff, ſubject to 


< the opinion of the Court on this N whether 
& this Refuſal amounted to a S 


te The Court were of opinion it did: FH therefore 
« Paſtea to the Plaintiff. 


But Trover will not lie againſt an Iunkeeper for an 
* Horſe, unleſs the Plaintiff have tendered payment 
& for what the Hcrſe has eaten: not fo, where an 
*« Horſe is put out to Paſture for ſo much per Week; 
“ for in this Caſe there is no Right of Detainure, but 
only an Action againſt A. 


« The Plaintiff agreed to exchange a Veſſel of his 
de own, named the F2!y, for one belonging to the De- 


« fendant, 


$27 


1 J. I. c. 21. 


Binſtead v. 


- Buck. 


Mic. 17 G. III. 
C. P. 
2 Bl. Rep. 1117. 


L. N. P. 45. 
2 Show. 161. 


i Cto. Car. 271. 
1 v. Price. 


13 C. III. 
C. L. 219. 
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3a over ner good where the Property alen 5 
N 


e fendant, named the Reoker. The Plaintiff was to 
give twenty-five Guineas to boot; and if the Folly 
** was loſt in the Voyage upon which ſhe then was, 
thirty. And a Guinea was paid by hs Plainciff in 
« name of Earneſt. 


8 Tbe Defendant afterwards wrote to the Plaintiff, 
« excuſing himſelf, for that he had ſold the Veſſel. 
« The Plaintiff inſiſted on the Contract: the Folly 
« was loſt in another Voyage. 


« The Plaintiff had previouſly tendered the twenty- | 
 *« four Guineas, which the Defendant had refuſed to 
« accept: whereupon he now brought Trover. 


[! « The Jupcrs of the King's Bench were of opinion 

1 k © that the property was completely transferred to the | 
| « Plaintiff by the Contract with Earneſt paid: and 
« conſequently that Trover was rightly brought upon 
| the ſubſequent zortious Converſion by refuſing to de- 
« liver the Veſſel on Notice and Tender of the re- 
e maining payment.“ 


8 In Trever by an Adminiſtrator, where the Conver/ion : 
was in the time of the Inteſtate, the Plaintiff muſt 
| | ſhew his Letters of Adminiſtration : for he muſt in this 
| Caſe prove poſſeſſion in the Inteſtate, and that he is 1 
| [ his Repreſencative: but where the Converſion is after js 
15 the Death of the Inteſtate, he needs not ** to” ſhew " 


them: for there he has” only to prove poſſeſſion in 
bimſclf (which is a ** Proof of a Title prims facie 
9 a againſt a 
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© the perſon. 


Trover dgainf Executor where Converſion in the Life f 


the Teftator is not maintainable. . 


againſt all perſons that cannot ſhew a better Right) and 
they being taken and converted out of his poſſeſſion, 
he will maintain his Action. 


« But on the Queſtion, whether Trover will lie 
© againft an Executor on a Converſion in the Life of 
the Teſtator, the Caſe now to be conlidered was 
every oc diſcuſſed, 


& In Trover againſt an Adminiſtrator cum Teftamento 
© 2nnexo, the Declaration laid the Converſion in the 
er Life of the Teſtator: the Defendant pleaded that 
* the Teſtator was not guiliy. Verdict for the Plain- 
« tiff. The Defendant, in Arreſt of Judgement, in- 
«* ſiſted that this was a perſonal Tort, and died with 


= On the other hand, it was contended that the 
&© wrong indeed, as the ſubje of a criminal ſuit, died; 
« but the perſonal remedy founded on the right of 
property ſurvived, and was purſuable by this Action. 


1 Lord MansrizL p ſtated the IN the Plea z 


te and the Ground of the Motion : : and then pro- 
4 ceeded to notice, 


05 That the Maxim AAio per ſonalis morilur cum per- 
« ſonã was not generally, much leſs univerſally, true: 
t and left therefore the Law undefined as to the kind 


of perſonal Actions which die with the Teſtator, or 


q ſurvive againſt the Executor. 
1 That the Concluſions deducible from the Caſes 
tt appear to be relative either to the ſurvival or ex- 
Mm « tinction 


529 


Hambly ee al. 
v. Trott, Admi 
niſtrator. 


Cowp. 371. 
Hil. 16 G. III. 


Collins v. Fen- 
nerel, 


Palm. 330. 
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Trover againſt Executor where Converſion in the Life of 
the Teſtator is not maintainable. 


1 tinction of Actions on account of the Cauſe, or on 


« account of the Form. 


That where the Cauſe of Action is Money due, 
« or a contract to be performed, or a promiſe of the 
«© Teſtator, expreſs. or implied, there the Action ſur- 


e vives againſt the Executor: but where it ariſes ex 
| « Delifo, there it dies; as on battery, falſe impriſon- 


© ment, nuiſance, and in other ſimilar inſtances, 


That as to the effect of the Form in ſupporting, or 
* leaving without ſupport, Actions thus framed: in 
e ſome the Defendant could have waged bis Law; and 
ein that Form no Action lies againſt an Executor. 
« To theſe other Actions have been ſubſtituted on the 
© ſame Cauſe, from which the Jager of Law is ex- 


* cluded, which do ſurvive and lie againſt the Exe- - 


« cutor; but no Action, where the charge muſt be 
« Dugre vi et armis et contra pacem, or where the Plea, 
« 25 in this inſtance muſt be, that the Teſalor was not 
« guiliy, can lie againſt the Executor: for upon the 


„ Face of the Record, the cauſe ariſes ex delicto, and 
c all private criminal injuries, as well as all public 


« Crimes, are dead in Law and buried with the Of- 


« fender. 


That the Action of Trover being in Form a fe- 
ce t;tious Tort, but in ſubſtance founded on property, for 
tt the equitable purpoſe of recovering the Value of the 
« Plaintiff*s ſpecific property uſed and enjoyed by the 
« Defendant, if no other Action could be had againſt 
«© the Executor, it mult ſeem inconvenient and unjuſt 
64 to exclude this. | 

3 PER 5 | « But 


Execator anſwerable for Contra; but not for Tork. 


But that in Fact, other Actions do lie in moſt, 
« if not all, the Caſes in which Trover might have 
re been brought againſt the Tefator, 


« Thus an Action on the Cuſtom of the Realm will 
« not lie againſt the Executor of a common Carrier: 


| for it charges a Tort, and the Plea is, Not guilty. 
But aſſumpfht will lie. 1 


« That there is a Caſe in Sir Thomas Raymond, which 


3 ſets this point in a clear light, There the Plaintiff wir. 


declared for a Cow delivered to the Defendant's 
« Teſtator, for the Uſe of the Plaintiff, and which 
re the ſaid Teſtator had kept and converted to his own 
* Uſe, by ſelling it, and appropriating the Money to 
* himſelf. Upon this Caſe the Nature of the Action 
* obliged the Executor to plead not guilty, And after 
Verdict the Defendant, in Arreſt of J udgement, 
& infiſted that this being a ToR died with the pers 
& ſon. ® And the Court held accordingly. | 


t That this diſtinction is of conſiderable Antiquity : 
« ag appears by the Caſe in Saville, to which Sir The 
= mas Raymond refers, and which marks with ' clears 
e neſs and preciſion to what extent the Executor {hall 


te be chargeable. That was the Caſe of Sir Henry 


« Sherrington, who had cut down Trees on the 
* Queen's Land. Upon an information againſt his 
« Widow, Manword J aſtice ſays, in every caſe where 


* 


Adio injuriarum moritur cum perſond. ES, 
In reſtitutionem, non in panam, Juccedat hares, © 
|  Neminem oportet ex Injuria alii illata feri locupietiorem, 


Mm 2 


22 


531 


Bailey v. Birtles 


et Uxz Execus 


$32 


® Sid. 264. 


Plaintiff may waive the Tort in the taking, and bring 
Trover notwithſtanding. 


e ny Price or Value is /et upon the thing in which the 


« Offence is committed, if the Defendant dies, his 
&« Executor ſhall be chargeable : but where the Action 
« is for damages only in ſatisfaction of the injury done, 
1 there his Executor ſhall not be liable. | 


« That therefore ſo far as the Tort itſelf goes, the 
« Executor ſhall not anſwer ; for this dies with the 
&« perſon: but for the profit which has accrued to 


him without right, the reſponſibility ſurvives, and 


« is a charge on the Aﬀets in the hands of the Exe- 
tt cutor, to be recovered not by an Action on the 


Fort, but by one founded on the implied Contract. 


the Action for Monty had and received. 


« That there are expreſs Authorities diſallowing 
« Trover againſt an Executor on a Converfion by the 
«Te ſtator, and there is no ſaying that it does lie, 


« Tf the Reader has given his attention to the pre- 
« ceding pages, he is thence, if not earlier, apprized 
« that the Plaintiff may waive the Tort where the ori- 
«-pinal taking is unlawful: and if he proves an ori- 


< ginal tortious taking which does not amount to a 
« Felony, he proves his whole Caſe : for” if an un- 
juſt taking of my Goods be proved, as the taking my 


Hat off my Head, this is a good proof of the Con- 


verſion, though there be no proof of a Demand and 


Refuſal: for when I prove the taking away of any 
thing from me without my Leave or Allowance, the 
perſon muſt be ſuppoſed to take it to his own Uſe ; 


fo 


kt 


ti 


Where Trover and Treſpaſs are convertible : and bow 
f diſtinguiſbed. 

for it cannot be ſuppoſed to be taken to my Uſe 

which is taken away without my Conſent. 


© To this Action it is abſolutely required that the 
« property remain in the Plaintiff. 


„Therefore where the Plaintiff had given Money 
« and an Horſe in Exchange for another Horſe warranted 
* ſound, and which was afterwards diſcovered to be 
* unſound, the Court agreed that Trover was ill brought, 
© the property being transferred by the Exchange. 


„ And in this Trover has a characteric difference 


Pewer v. Wells, 
C $18, 
E. 18. G. III. 


Per Holt, 


« from Treſpaſs: for in Trover the Plaintiff muſt 


have property; not neceſſarily ſo in Treſpaſs: for in 
Trover you admit the Defendant to have Poſſeſſion, and 
therefore you muſt prove a better Rigbt; but in Treſ- 
paſi, you have the Poſſeſſion (for it ſuppoſes a Viola- 


tion of the Poſſeſſion) and againſt a wrong Doer this 


is ſufficient, 


TiTLE VII; 


Mbere Trover and Treſpaſs are convertible; and wherein 
they differ. 


If a Man bring Treſpa/s and recover, he can never 
afterward maintain Trover; but the former Action is 
a good Plea in Bar to the latter: but if a man bring 
Treſpaſs, and Judgement be given againſt him, he 
may after maintain Trover : for if the taking be for- 
Hows, he may maintain Treſpaſs as well as Trover : for 

Mm 3 where 
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Where Trover and Treſpaſs art tomvertible : and bow 
diſtinguiſhed. 


« will preſently be obſerved,” is, in the underſtanding 
of Law, a taking with Force and Arms: and there- 
fore in ſuch Caſes as theſe the party may puniſh either 
the Taking or the Converſion ; and, conſequently, 
this Evidence will maintain both Actions, either Tre/- 
paſs or Trover : but if a Man ſeizes the Goods by 
Right, and detains them by Wrong, there he cannot 
bring Treſpaſs, which puniſhes the tortious Taking of 
any thing; but he ought to bring Trover where the 
Giſt of the Complaint is for the Converſion. Now 
where two Actions are for the ſame Thing, one is a 
good Plea in Bar of another, to avoid Vexation © and 
« oppreſſive Abuſe of legal Proceedings :” but where 
the two Actions lie for different things, as it is in 
Treſpaſs and Trover, there the firſt cannot be pleaded in 
Bar of the laſt: for poſſibly on the Treſpaſs I might 
prove the taking of my Goods, but not tortiouſly; 
and ſo the Treſpaſs did not lie, but Trover only; and 
becauſe I bring an Action that is not proper, it is not 
thence to be argued I ſhould fail in that Action which 
is on all hands allowed to be proper: but if I fail in 
an Action that is proper for me, it is then conſonant 
to Juſtice that I ſhould not bring another upon the 
ſame Ground; for then, from the Juſtice of the 


former Determination, it is preſumed to be a needleſs 
Vexation, 


CHAP. 


| . - Of Detinue, - a 338. 


CHAPTER II. 


* Of DerTinve. 


© The Diſtinion of this Action from that of Debt 
| * has been noticed already: it is nearly ſuperſeded, in 
point of modern practice, by Trover, which ex- 
* cludes the Wager of Law: though where the ob- 
« ject is to recover the identical property, and not the 2 Bl. K. $53. 


f Pawley v. Hol- 
Value, Detinue is ſtill neceſſary. It was accordingly 1 130. t. 
brought to recover the Court Rolls of a Manor. Gio. Bl. 367. ö 


| Where the property is altered, Detinue will no 
more lie than Trover. 


e The Detainer mult be ſtrictly proved, as laid in \ R. A. 704, 
« the Declaration: and therefore if Detinue be brought — 
« for a Bond in a certain ſum, Evidence of a Bond 
t for a ſum, more or leſs, will not maintain the 
« Action. | 
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If the Defendant plead non detinet, he may ſhew 114. 
© they came to him by Gift of the Plaintiff: but he . 


* cannot, on this general Iſſue, give in Evidence that 
* the Goods were delivered as a Pledge, &c. 


= r 
«3s oo a Ep Et 
£4- woo 2 


« If a Man detain the Goods of a Femme couverte, , u. p. * 
&* which came to his hands before Marriage, the Huſ- * 40. 


« band ſolely muſt bring Detinue to recover them; 
5 but the Wife may join in an Action of Trover. 


Mm 4 CHAP- 


Comm. III. 8. 


P* 122, 3+ 


L. N. P. 81. 
Cro. Ja. 147. 
FV. ſupra, 502. 


Oxley v. Watts. 
Mic. 26 G. Ill, 
T. R. 12. 


Treſpaſs Vi et Armis. 


CHAPTER III. 
TRESPASS Vi ET ARMIS. 


ce The Action of Treſpaſs on the Caſe is an univerſal 
« Remedy for perſonal Injuries committed without 
c“ force; and not falling under other definite remedy : 
< it is peculiarly applicable where the wrong conſiſteth 
„ not in an Act done, but in a culpable Omiſſion; or 
« where the damages are not direct but conſequential. 
« Treſpaſs vi et axmis, on the contrary, lies where the 
« Act is originally unlawful, the Damages direct, or 
* the really ſubſtantial Injury not liable to a ſeparate 
Action. 


In Treſpaſs for taking a Gelding, the Defendant 
& juſtified taking him as an Eſtray: the Plaintiff re- 
„ plied, that he laboured the ſaid Gelding by riding 
ce and drawing with him, whereby he was much dam- 
„ nified : on Demurrer it was argued, the firſt ſeizure 
« being lawful, TrxesPass ſhould not have been 
* brought, but an Action for the ſubſequent Tort : 
e but the Court held he was puniſhable for the Abuſe 
«in an Action of Treſpaſs, as a Treſpaſſer ab initio, 
and that the uſing of the Eſtray was an Abuſer ; for 
« it is not lawful, except in Caſe of Neceſſity and for 
the Benefit of the Owner, as to milk Milch- kine. 


This Caſe occurred in point very recently. 


te On 


Caſe of Diſiculiy in diftinguiſping whether diret or con- 
ſequential Damages, 

« On the head of conſequential Damages there aroſe 

« 2 Caſe too curious to be here omitted: as it ſhews 

« how nice and difficult of diſcernment the diſtinction 

% may ſometimes be between Damages which ſhall be 


te ſaid to be direct, and ſuch as ſhall be accounted 
« conſequential. 


«© The Caſe _ this: 


, © The Plaintiff declared in Treſpaſs vi et armis, for 
„that the Defendant, on the 28th Day of OFober, 
“ 1770, with force and arms, at Taunton, in the County 
* of Somerſet, made an aſſault upon the Plaintiff, and 
< preatly bruiſed, wounded, and ill-treated him: and 
te then and there threw a lighted ſquib, and ſtruck 
« the ſaid Plaintiff on the face therewith, and ſo greatly 
* burnt one of the eyes of the faid Plaintiff, that 
<* the Plaintiff underwent and ſuffered great and ex- 
&« cruciating pain for a long time (to wit, for the 
« ſpace of ſix months then next following) and after- 
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Scott, an Infant, 
by his next 
Friend, v. Shep- 
herd, an infant, 
by his Guar- 


« wards wholly loſt his ſaid eye: and the Plaintiff | 


* farther charged expence of 2a. occaſioned by the 


&« ſaid hurt, hindrance in buſineſs, and loſs of the 
&* benefit of the ſight of his ſaid eye. 


« There was a ſecond Count, omitting the charge 
e of aſſault: and as to the throwing of the ſquib and 
© its effects, it charged as the foregoing, 


« The third Count yas limited to the Charge of 
Aſſault. 


The 
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Casz continued. 


« The Defendant pleaded Not guilty: and the 
« Cauſe came to be tried at the Summer Aſſizes of 
4 1772 for the County of Somerſet, before Mr. Juſtice 
&« Nares, when it appeared, by the Evidence of the 
<« Plaintiff, that on the day charged, at Milbourne Port, 
« in the ſaid County, in the Evening, it being the 
ce day on which the fair was held, the Defendant 
« threw a large lighted /quib from the ſtreet into the 


* market-houſe (which is a covered building, ſup- 


« ported by arches, incloſed at one end, but open at 
« the other, and on both the ſides) when a large con- 
« courſe of people was there aſſembled : that the ſaid 
% ſquib, ſo thrown by the Defendant, fell upon the 


* ſtanding there of one William Yates, who was then 


« expoling to ſale gingerbread and other paſtry wares 
upon his ſaid ſtanding : that one James Willis, in- 
« ſtantly, and to prevent injury to himſelf and to the 
« ſaid Wares of the ſaid William Yates, took the ſaid 
ic lighted ſquib from off the ſaid ſtanding, and then 
< threw it acroſs the market-houſe, when it fell upon 
t another ſtanding there of one James Ryall, on which 
* he was alſo expoſing the ſame fort of wares to ſale : 
« and that the ſaid Ryall, inſtantly, and to ſave him- 
te ſelf and his ſaid Goods from being injured, took up 
the ſaid ſquib from off the ſaid ſtanding, and then 
« threw it to another part of the market-houſe, and, in 
s fo throwing it, ſtruck the Plaintiff, then in the ſaid 
ic market-houſe, in the face iberewith, and the faid 


* ſquib ſo ſtriking againſt the Plaintiff's face, and 


the combuſtible matter therein burſting, put out 
ond of the Plaintiff's eyes, 


60 On 


Opinions of Judges of C. P. pro. 
On this Evidence the Jury found a Verdict for 
** the Plaintiff, ſubje& to the Opinion of the Court of 


Common Pleas, whether upon the facts above ſtated 
« the Action is maintainable. 


«« Three of the Judges, the Chief Juſtice Dx Gx Ev, 
“ Nares, and Gould, were of opinion the Action was 
&* well brought; Blachſtone on the contrary, The rea- 
& ſons in ſupport of the Action, which weighed with 
« the Court, appear, from their opinions delivered 
«* {eriatim, to have been chiefly theſe ; 


„That where a Man doth an unlawful Act, he 


<* renders himſelf liable criminally, and much more for 
* civil damages, to the extent of the conſequences, which 
follow in oonnection with ſuch Act. 


te That here was an Act done unlawful and dan- 
* gerous, from the time, place, and other circum- 
« ſtancesz which Act originated with the Defendant, 
e and terminated by the exploſion to the Injury of the 
ce Plaintiff: ſo that the whole muſt be regarded as one 
<« continued force producing the miſchief which it was 
c originally of a nature to occaſion, That the inter- 
« mediate perſons, acting in ſelf-defence in repelling 
« the danger from themſelves, the Plaintiff could have 
« go remedy againſt them, and was therefore intitled 
« and neceſſitated to refer the forcible Injury to its 


« proper Cauſe, the throwing of the lighted ſſuib by 


« the Defendant, by the burſting of which he was 
b deprived of his ſight, 


© The 
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Comm. III. 
120. 5 
Reg. 104. 
27 Aſſ. 11. 
T E. IV. 24+ 


Comm, 111, 
1739 · 


Fabrigas v. 
Moſtyn. 

Cowp. 161 
Mic. 15 G. III. 
V. et 2 Bl. R. 


929. 


Diſſentiente BLacxsTONE, 


*The diſſentient Judge thought that, agreeably to 
« the principles of the Caſe reported by Lord Ray- 
mond, an Aion on the Caſe only would lie; and 
© not an Action of Treſpaſs vi et armis : for that by 
* the Act of the Defendant no dire# Injury was 
« done to the Plaintiff, and only in conſequence of that 
„Ad prejudice had been ſuſtained, through the 
« diſtinct Act of others, not by the inſtigation or with 
te the concurrence of the Defendant. 


« That the Ac of the Defendant was complete, 
„and terminated by the fall of the ſquib on the ſpot 


to which he threw it; that the throwing of it from 


& place to place afterwards was a new independent Act, 
« which could not fall within the Limits by which 
« this particular ſpecies of Action is legally circum- 
« ſcribed. 


& For a Menace an Action of Treſpaſs vi et armis 
« vill lie: for it is an inchoate Act of Violence. 


« From an Attention to the Honour, and a refined 
« ſentiment as it ſeems of the Delicacy of the Sex, 
« this Form of Action is applied in circumſtances 
« which otherwiſe appear hardly compatible with it. 


« An Action of Treſpaſs vi et armis was brought 
< againſt the Defendant for an Aſſault and falſe Im- 
« priſonment.of a native Minorguin. 


The Plaintiff declared on an Aſſault at Minorca, 
te in London, in the Pariſh of St. Mary le bot, in the 
9 « Ward 


Fapricas and MosTYN. 
Of Juriſdiction beyond Sea againſt a Governor for Exceſs. 


« Ward of Cheap, an Impriſonment for ten months, 


e and exile into Carthagena, in the Dominions of the 
King of Spain. | 


« The Defendant pleaded, | 
« Firſt, the general Iſue 3 


* Secondly, a ſpecial Juſtification; that he wWas 
&* Governor of Minorca, and that the Plaintiff was 
« puilty of a Riot, and endeavouring to raiſe a Mu- 
c tiny: whereupon the Defendant, as Governor, ſeized, 
« detained him for ſix days, and baniſhed him to Car- 
cc thagena :—with a proteſtation excepting to the locality 
« of the Treſpaſs as alleged. 


« On the Evidence the Aſſault, Detention, and 
« Exile of the Plaintiff by the Defendant came before 
« the Jury: and for the Defendant Evidence was given 
15 th at the Plaintiff was a Native of Minorca. | 


- 
x ** 


0 That the Minorquins i in general are nk by 
the Spaniſh Laws, and occaſionally reſort to thoſe 
« of England: that the Plaintiff reſided in the Ar. 
« raval of St. Philip's, where on the Trial the power 
1 of the Governor was repreſented to be abſolute. 


The Jury found for the Plaintiff with 3000 1. 
> e | 


« A Bill 


$42 


Bill of Encptions in tbe above Caf. 


& A Bill of Exceptions was tendered, and ſealed by 


« GovLv, Juſtice, before whom the Cauſe had been 
ce tried. 


10 On the Bill of Exceptions it was contended, that 
© an Action could not be maintained in this Country 
for an Impriſonment of a native Minorguin in Mi- 
« zorca by the Governor of the Iſland. 


& 2, That if in general it could, ſtill upon the 
* Evidence, in this particular Caſe, it could not be 
« ſupported againſt a Governor ſo acting in the Ar- 
* raval of St. Philip. | 


* Not much ſtreſs was laid on the manner of charg- 
0.1 ing the locality of the Treſpaſs. 


« Lord MansFIELD, in delivering the Opinion of 
ce the Court, ſaid, 


That the objection, founded on the Plaintiff's 
« being a native Minorquin was wiſely abandoned in 
« the latter part of the Argument: for that it was 
ce jmpoſſible to contend he was therefore leſs intitled 


* to apply to the King's Courts for Juſtice than if born | 
« within the ſound of Bow Bell. 


That in the Defendant's Juſtification. there is 
ce nothing by which it is made apparent that he ated 
<« in a judicial Capacity on this occaſion, either in the 
« Arraval of St. Philip or elſewhere : all therefore of 


« a ſuppoſed peculiar J uriſdiction in chat diſtrict is out 
© of the Caſe, 


a Tha 


Reaſons for tbe Judgement in Support of the Action. 


That it remained, whether as Governor the De- 
« fendant was exempt from this Action. And here 
« too if ſuch exemption exiſt, it muſt be pleaded: 
« and if any thing it is a Plea in Bar of the Juriſ- 
e liflion : he has admilied the. Juriſdiction by the 
&« Pleadings, upon which this Bill of Exceptions 
© comes to be argued : but not to reſt the anſwer on 
«* this only: ſo far from its being true, that ſuppo- 
i fing an Action to lie in the Courts for an Injury com- 
© mitted by one private individual againſt another in 
© Minorca, it would not, however, lie againſt the 
© Governor, the more juſt and correct ſtatement 
cc vould have been, that if an Action in ſuch circum- 
« ſtances would lie againſt no other perſon, yet againſt 
ce the Governor, emphatically, it would. 


e In every Plea to the Juriſdiction, you muſt ſtate 
&* another more proper and ſufficient Juriſdifion : for if 
© there be no other, that alone will give the King's 
« Courts a Juriſdiction. Now in this Caſe, if the 
% King's Courts could not hold plea, no other Court 
<« can, The Defendant is as a Viceroy : and LOCALLY, 
tt during bis Government, no Action, civil or criminal, 
bs will lie againſt him. 


« This too ariſing on the conſtruction of the ex: 


©* tent of his Authority under the King's Letters Pa- 
ent, cannot be tried in Minorca : for no Queſtion 
4 concerning the Seignory can be tried within the Seig- 
&« nory itſelf. And to lay down in an Engijfh Court 
of Juſtice fuch a monſtrous Propoſition as that a 
Governor, acting by virtue of Letters Patent under 


<« the 
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Th Neceſity of Juriſdiflion in the Cauſe. 


te the Great Seal is accountable only to GOD and his 
« own Conſcience, that he is abſolutely deſpotic, and 
te can ſpoil, plunder, and affect his Majeſty's ſubjects, 
© both in their Liberty and Property, with puny, 
« js a doctrine that cannot be maintained. 


ee That if the Conduct of the Governor had beei 
« fairly juſtifiable, according to the local Conſtitution 
&« of that Iſland, he might have proved his Juſtifica- 
« tion, and given the Facts, including the Laws and 
« Uſages of that Iſland, in Evidence under the ge- 
« neral Iſſue: but that no ſuch 3 was of- 


© fered at the Trial. 


Then as to the /ocality + this is ſometimes a for- 
nal exception, and at other times a ſubſtantial one: 
« where the proceeding is in rem, and the effect of the 
r Judgement cannot be had if brought in another 
& place, there the exception is manifeſtly of ſubſtance z 
« as in Ejetiment, if laid in the wrong County, for 
ic then the Sheriff cannot deliver poſſeſſion ; or where 
«in its Nature the Charge is local: but the exception 
« is only formal when in a tranſitory Action the Plain- 
© tiff, as he may, lays his Venue any where in England; 
<« and becauſe the real place is material to the Cauſe, 
te introduces it in his Declaration with the formal 
c videlicet in the Concluſion. Where the place is al- 
<« together immaterial, the Plaintiff contents himſelf 
with leaving it entirely out of his Declaration, gives 
« oround for Trial by charging the Cauſe of Action 


„ as ariſing in an Enghiſþ County, and proves it 
< whereſoever in fact it took Place, 
Now 


Fiditiou Venus Tbe Anion maintalnable, and righth 


brought. 


« Now if the Plaintiff merely charges in London 
d what the Nature of his Cafe compells him to refer 
te to the Eaft Indies or elſewhere, this will incar a 
« Variance between the Declaration and the Proof in 
re ſupport of it, and therefore he ſhall firſt allege the 
place, and then afſign it a fictitious locality, for the 
re purpoſe of Trial: and the Defendant ſhall never be 
e permitted to prove that the place thus ſer forth is 
© impoſſible or repugnant; fince the Plaintiff merely 
« declares on the Truth and Neceſſity of his Caſe; 
s alleging the real ſituation, for that the ſubjeR of his 
* Complaint requires it, and annexing the nominal, 
« which is merely in effect to ſay that he prays the 


« Cauſe may be tried in London as here, part of the 


« Injury being the baniſhment from Minorca to Car- 
e thagena, it became neceſſary to ſtate on the Decla- 


ration the place from whence as well as that to which 


© he was baniſhed, 


« TRE Cour Tt was unanimous that the Action well 
* Jay, and was rightly brought. 4 


WJ | 


Pa — K 1 8 PO 9 
— — — 


* Jn Trover on not guilty Treſpaſs quare Clauſum fregit 
Fleaded, it appeared in Evidence the Plaintiff cannot prove a Tre/ſ- 


that the Defendant was Tenant by 
the Curteſy of Lands in Ireland, 
and had cut down and fold the 
Trees from off the Eftate, and that 
the Reverſfion belonged to the Plain- 
tif. and upon a Caſe made it was 
re/olved, that in local Actions, as 


No 


paſs but where he lays it, nor lay 
it in any other place but where it 
is but it is otherwiſe in Action. 
tranſitory as Trover; ergo, in 
this Caſe he may lay the Converſion 
here, and prove it to bt in Ireland. 


CHAP- 


$42 


H. MSS 111. 
B. R. 7 A. 
Styl. 331 (285) 


84 4 O Treſpaſs on the Caſe, 


1 | CHAPTER IV. 


/ EY Cf: Trxespass on THE Cars, 


[| « The AQion of Treſpaſs on the Caſe-is a Remedy 
| | | « where I cannot charge any Act in itſelf criminal, or 
*'F te directly prejudicial to me: but an Omiſſion by which 1 
1 e ſuffer, or a prejudice in conſequence of an Act done by 
| the party againſt whom the Action is brought: thus 
for diverting a Watercourſe ſituate in the Defendant's 
Land, and by which a neceſſary ſupply of water is 
« conveyed to the Land of the Plainiiff, Treſpaſs of 
% Clauſum fregit, and Treſpaſs vi et armis, are each 
*< plainly inapplicable; but this Action of Treſpaſs on 


« the Caſe is proper for the 2 of ſuch een 
damage. EG, 


comm. III. 4 Injuries to a perſon's health, by ſelling bad food, 
Haliifax's Anal. ©* by carrying on a noiſome trade near him, by un- 
ein. E89. 44 ſkilful conduct as a phyſician or apothecary, by neg- 

« ligently or ignorantly conducting his ſuit at law, are 
« liable to this Action, which is equivalent to the Ae- 


© tio in fallum compoſita of the Reman Law. 


Stocks v. Booth, © Casz was brought for diſturbing the Plaintiff ; in 
Mice 2 G. 11. © his Pew. The Declaration ſtated a Rigbt to the 


« Pew, without laying it to be appurtenant to a Meſſuage 
© in the Pariſh. 


« At the Trial of the Cry the Plaintiff did not 
« ſet up any Claim from the Biſhop, or ſhew an enjoy- 


* on 


© ment 


Pyeſcription without ſhewing Ground of poſſible Title not 
good to maintain Aion on the Caſe for the Poſſeſſion of 
u Pew. 


cement in reſpe& of an houſe : but offered Evidence 
e of Poſſeſſion for above ſixty years: and would have 
« derived Title from one Chapple, to whom the Mi- 
< niſter and Churchwardens, in the year 1718, gave 
&* in writing their conſent to build the Pew. 


*The Judge directed a Nonfuit : and on Morion FR 
& ſetting it aſide, 


„After hearing the Arguments on this Caſe, the 
« Court was unanimouſly of opinion, that the Non- 
« ſuit was right, and that the bare poſſeſſion was not 
« ſufficient to warrant this Action for diſturbance ; but 
« if the Plaintiff had claimed it as appertaining to an 
„ houſe, ſuch Evidence would have been ſufficient. | 


On Casx, tried at the Summer Aſſizes at Exeter, 
ie the Declaration ſtated that the Plaintiff was poſſeſſed 
« of an ancient Meſſuage in the Pariſh of Biddeford : 
„ and that he had, as appurtenant to that Meſſuage, 
« the uſe and occupation of a certain Pew in the 
« Church in Biddeford: and that the Wife of the 
% Defendant ſat in the Pew, _ e him from 
te enjoying it. 


« The Defendant pleaded the general 1ſue. 


6 In Evidence it appeared, that about forty years 
© before the Action, the Church was pulled down: 


cc and that when it was rebuilt, the Rector and Church- 
< yardens put the Family, under whom the Plaintiff 
Nn 2 « claimed, 


Rogers v. 
Brooks et Ux. 
T. R. 431. Dy 
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Otherwiſe, where disst as appurtenant to a uke, 
within the Pariſb. 


te claimed, in poſſeſſion of the Paw, which they had 


enjoyed uninterruptedly till about two years prior 
ce to the Action. 


That about thirty-ſix years paſt (at the time of 
te the Trial) the Plaintiff put a Lock on the Door, 
te and matted the Pew. 


The Judge told the Jury, that after ſo long a 


_ © poſſeſſion as thirty-ſix years, they might preſume a 
« legal Title in the Plaintiff. | 


« A net Trial was moved, on the Ground that there 


© was no Evidence to be left to the Jury. That the 
« Plaintiff*s own Witneſſes had proved the Pew was 


* common, at the diſtance of forty years; and that 
<« they had proved a Gift ſince the rebuilding of the 
© Church. This, it was contended, deſtroyed the 
« Evidence of a Title by Preſcription. 


« Lord MANSFIEL p ſaid, the Queſtion is, whether 
<« there was any Evidence to be left to the Jury. 


cc The Plaintiff's Title to the Pew is, that it has im- 
« memorially belonged to the houſe, The Defendant 
<« ſet up a joint Title. The Plaintiff, in ſupport of his 
Claim, proved he was put in poſſeſſion by the Rec- 
< tor and Churchwardens about thirty-ſix years ago. 
The Queſtion is, whether this Act of the Rector was 


« to give poſſeſſion under an old immemorial Right, 


© or in conſequence of a new Gift, There are 
6 ee ſtrong reaſons to induce us to ſuppoſe it was not 


« a Gift, They would not make a Gift of that which 


* other 


Mel ber Action on the Caſe maintainable againſt a naval 
Commander for a malicious Proſecution of a ſubordinate 
Officer before a Court. martial. 


% other people claimed. A Gift cannot be made weib- 
« out a faculty. | 


« The Minxford Family (under whom the Defendant 
& claimed) have acquieſced for thirty-ſix years: which 


is almoſt double the time required by the Statute ot 
« * Limitations as a Bar in certain Caſes. 5 


el f Dir i II. 


Whether Aftion on the Caſe maintainable againſt a naval 


Commander in chief for a malicious Profecution of a 


ſubordinate Officer. 1 


e The Plaintiff. ſued in the Exchequer by Treſpaſs 
© ou the Caſe, and reciting the War between Great 
s Britgin and France, and the United Provinces, and 
es the command of the Defendant over a Squadron of 
„ Ships of War, and that the Plaintiff was Captain of 
the 1/s, one of the ſaid ſhips, proceeded to ſtate the 
% Action in Port Praya Bay, on the 16th of April, 
<« 1781, between the French Squadron, commanded by 
« Monſieur Suffrein, and the ſaid Britiſh Squadron, 
% commanded by the Defendant : and that in the ſaid 
« Action the /s was greatly damaged: and that after 
« the engagement the French Squadron ſailed away, 
„ and the commanders of the ſaid Britiſh Squadron 
* were thereupon ordered by the Defendant to ſlip their 
« Cables and put to ſea after the ſaid French Squadron: 
« * the Og as Commander in chief, by ſig- 


Nun 3 . 


Sutton v. John. 
ſtone, T. R. 
493. 
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Declaration in the above Caſe. 
© nal cauſed the Squadron to form in line of Battle, 
« and bore down with the ſaid Squadron about ſun- 


« ſer, in order to engage the Enemy: but no farther 
© engagement took place. 


And that although the Plaintiff, during the whole 
« of the ſaid Engagement and Purſuit, and bearing 
« down on the French Squadron, and during the whole 


© of the ſaid 16th of April had behaved and con- 


« ducted himſelf as a gallant, good, loyal, obedient, 
te and faithful Captain and Commander of the ſaid 


Ship of War called the 1/s, and did his duty as ſuch 


© to the beſt of his power, ſkill, and ability, and the 
« ſtate and condition of the ſaid ſhip, and was never 
&« puilty of delaying and diſcouraging the public ſer- 
& vice on the 16th of April, or at any other time, nor 
« of wilfully or willingly diſobeying the orders or 
ce ſignals of the ſaid Defendant ;, nor of wilfully and 
“ improperly falling aſtern, and not keeping up in 
ic the line of battle, according to the ſignal then 
cc abroad, after the s had joined the Squadron, and 
& cleared the wreck of the foretop-maſt, when the De- 
« fendant bore down upon the Enemy, or of any other 
it neglect, diſobedience, miſconduCt, or miſbehaviour as 
« Captain of the It; the Defendant, well knowing the 
< premiſes, but maliciouſly, injuriouſly, and wrongfully 
© contriving and intending to hurt the ſaid Plaintiff in 
* his good name, character, and reputation, as a Captain 
« and Commander of a Ship of War in his Majeſty's 
« Service, and to cauſe him to be ſuſpected of cowardice, 
0 treachery, diſloyalty, diſobedience of orders, neglect, 
* and miſconduct, and to bring him into great diſgrace 

te and 


Declaration continutd. 


« and contempt with all his Majeſty's ſubjects, and to 
* deprive him of his rank and ſtation of Captain of 


ce the Is, and of the advantages and emoluments 


« thereto belonging, and to ſubject him to the pains 
© and penalties by the Laws and Statutes of the 
« Realm inflicted upon Captains and Commanders of 
ce Ships of War guilty of Cowardice, Diſobedience, 
« and other the crimes aforeſaid, and to put him to 
« oreat labour and trouble of body and mind, and to 
« oreat charges, and to impoveriſh and ruin him, he 
the Defendant being ſuch Commander as aforeſaid, 

40 afterwards, to wit, On the 22d of April, 1781, 
* aforeſaid, at Port Praya Bay, otherwiſe Port Praya 
“ Road, to wit, at London aforeſaid, in the Pariſh of 
« St, Mary le bew, in the Ward of Cheap, raLsELY 


and malicicuſly, and without any reaſonable or probable 


t Cauſe, charged and accuſed the ſaid Plaintiff with 


« having, on the ſaid 16th of April, 1781, committed 
the crimes and offences of diſobedience of his (the 
« Deſendant*s) verbal orders and public fignals, in not 


te cutting bis (the Plaintiff's) Cables, and putting to ſea 


« after the Enemy; and for falling a-ftern after he 
ee (the Plaintiff) had joined the Squadron, and not 
« keeping in the Line of . Battle, after he had cleared the 
e Wreck of the foretop-maſt, when he (the Defendant) 
« made the ſignal for the Line of Battle a-breaſt, and 
« bore down on the Enemy at ſun-ſer, 


© The Declaration (after ſtating the conſequences 
e imputed to this ſuppoſed. diſobedience and negle&) 
6 Proceeds to charge that the Defendant falſely, ma- 


Na4x4 x liciouſly, 
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Declaration continued. 


« liciouſly, &c. and without any reaſonable or pro- 
ce bable cauſe, put the Plaintiff under arreſt, in order to 
« his trial by a Court. martial; and alſo wrongfully and 
« © maliciouſly, under colour and pretence of the ſaid 
e ſuppoſed crimes, ſuſpended him from his office, poſt, 


* and rank as Captain and Commander of the Js, un- 


ce til a Court-martial ſhould be held: and maliciouſly, 
« and without any probable cauſe, ſent the Plaintiff to 
« the Eaſt Indies, and thence to Great Britain, in order 


« to be tried by a Court-martial for the ſaid ſuppoſed 


« offences: and maiiciouſly, and without any reaſonable 


ce or probable cauſe, kept him in impriſonment and ſuſ- 


© penſion from the ſaid 22d of April, 755 , to the 
« 11th of December, 1783. ö 


« The Declaration next charges the Trial before the 
« Court-martial the iſt of December, 1783, as upon a 
s falſe and malicious Charge, and the Acquittal by the 
© ſaid Court in Terms the moſt full and particular, 


* concluding, that be be bonourably acquitted of the 


« whole of the Charge. 


« Andit terminates in ſtating loſſes by the ademption 
« of his ſhare, as Captain, in prizes and captures taken 
« by the Is during his ſuſpenſion, expences in defending 
« the Charge, and general damages to his name, cha- 
« rater, and be pa 


« The ſecond Chun was the ſame as the firſt, omit- 


* ting to charge the allegation of conſequences of the 
& ſyppoſed diſobedience of orders. 


The 


Two ſpecial Verditts for the Plainiiff. 


The third Count, after reciting the introductory 
« matter, declares on the charge, arreſt, and ſuſpenſion, 
« and proceeds, that although it was the duty of the 
% (aid Defendant, as Commander in chief, to have bolden, 


« or cauſed to have been belden, a CouRT-MARTIAL, 


« for the ſaid ſuppoſed neglect and miſconduft, nE 
„ AND $0 SOON AS be reaſonably and conveniently could, 
te after the ſaid charge, arreſt, and ſuſpenſion z and al- 
e though he might reaſonably and conveniently have 
ee holden a Court-martial, for the purpoſes aforeſaid, 
10 during the ſtay of the Squadron at Port Praya Bay, 
% as well as often after the departure of the ſame, there 
« being, during all ſuch time, a competent number of 
46 Officers, of and in the ſaid Squadron, to compoſe 
te ſuch Court- martial, and although he was frequently 
t requeſted by the Plaintiff to hold the ſame accord- 
« ingly ; he, well knowing the premiſes, wilfully, wrong- 
te fully, and contrary to bis duty as Commander in chief, 
omitted, neglected, and refuſed to hold a Court- 
« martial until the 2 of December, 1783. It then 
« ſtates ſubſtantially as in the firſt Court, 6 


„ There was a fourth Count, not CN different 
oc from the third, I 


« The Defendant pleaded the general Iſue. | 


The Cauſe was twice tried before the Chief Baron 
cc at GuilebaP. 


* The firſt ſpecial Jury gave 50001, damages; ; the 
* ſecond, 6000 - 


The 
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Arguments in Arreſt of Judgement. 


« The Court was moved in Arreft of Fudgement, on 


s objections taken to the firft and tbird Counts. 


- «© The firſt Objection was to the Charge of a mali- 
& cious Arreſt, Suſpenſion, and bringing to Trial by 
% Couri- martial: and to this it was objected, that no 


Action lies for a ſubordinate againſt his ſuperior 
Officer for an Act done in the Courſe of Diſcipline, 
and under powers incident to his ſituation, « 


The ſecond objection was, that, ſuppoſing an Ac- 
s tion could be brought by a party ſituated as the Plain- 
« tiff, againſt one in the public ſtation of the Defen- 


_.« dant, for an Act done under powers reſulting from 


* ſuch ſtation, that in the particular Caſe the Ground of 


Action failed: for that upon the face of the Record, | 


and on the Plaintiff's own ſhewing there was ee 
« * Cauſe, | 


There was another objection, that the Damages, 


e as to part, were not properly aſigned; for that in lay- 


© ing the ſpecial damage by Loſs of Prizes, there is 


<« no Averment of Title to prize money; that it does 


4e not follow, from the fact ſtated, that the prize 


money was loſt ; Z and chat! in n point of Law, it was 
« not loft. 


„On the third Count, for delaying the Trial by | 
ce Court-martial, it was objected, that ſhort of three 


« years, no time is limited by the law for the holding 
« of a Court- martial. 


« With 


Opinion of the Court of Exchequer by Chief Baron 
Evxx. 

« With reſpect to the Aſſignment of the ſpecial 
„% Damages, the Lord Chief Baron Eyre, in delivering 
the opinion of the Court, obſerved, that they were 
« clearly of opinion this objection muſt be over- ruled. 
That the damage was well aſſigned by Rating the 
* loſs happened by reaſon of the wrong complained of; 
ie that the reſt is matter of Evidence; and after Ver- 
« dict, if any thing can be ſuggeſted to have proved 
te the loſs to have been ſo occaſioned, it mult be 


pre-. 
« ſumed. 1 That in point of Law, a ſuſpended Elina {ol rndh. ae 


i does not appear to be in ſuch ſenſe a Captain actually 


eon board, as to be within the proclamation for diſ -. Abcrnr re Hulo# 
* tributing the prizes, | | K 


d As to i "Fe want of probable Cauſe, that the Court- 
* yartial had indeed faid, in a part of their ſentence, 
te that the party charged before them, Captain Sur- 
* TON, was juſtifabl# in not immediately cutting or 
« ſlipping the Cable of the Is after his getting on 
« hoard; and hence it had been inferred, that it had 
« appeared to the Court-martial, and is accordingly 
« ſtated by the Plaintiff on the Record, that he had 
© diſobeyed orders, and was driven to juſtify himſelf 
« by circumſtances: and if ſo, there was probable 
« Cauſe for putting him on his Trial, though the cir- 
«© cumſtances, when proved, ſhould be found to be a 
« Juſtification. 


« That it is true the Court-mervial is not neceſſarily 
«© to be preſumed to have uſed the Word in the tech- 


& nical Acceptation of another Forum z but that, on 
com- 
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Is Favour ef the Anion. —On the ſubordinate and pri. 
vi ſianal Points. 


< comparing this with other parts of the Sentence, 


<< where they acquit him generally, it does appear as 
« if they intended to mark ſom ſpecial difference, 

and to imply that he did diſobey, but was under 
te circumſtances juſtified in the diſobedience. 


de And then the Queſtion ariſes, if this be admitted 
< the true meaning, whether the fact of diſobedience, 
< thus eſtabliſhed, will not be a probable Cauſe for 


\« bringing him to a Court- martial. 


That it might be perhaps a ſufficient ater, 
even taking the Defendant, in this Caſe, to have 
ce known the ſtate and condition of the ſhip, and all the 
c circumſtances, which, in the opinion of the Court- 
© martial, amounted to a Juſtification, that he was not 


« bound to foreſee, they ought neceſſarily to have this 


« effect: but that the proper and ſatisfactory Anſwer 
© in this Caſe i is, that the Court-martial had acquitted 
him generally of the firſt charge, pronouncing that be 
« did not delay the fervice : that it is impoſſible, there- 
40 fore, to find in the Sentence probable Cauſe for this 


E part of the Charge. And if the Defendant have 
ky brought the Plaintiff to Trial on one Charge, for 
ec © which there was 10 | probable Cauſe, and on another, 
« for which there was, the Declaration is felo de ſe, as to 
« the former, but good as to the latter. And after 
Verdict, the Jury muſt be taken to have given 
* damages for that part only which was afionable. 


; « That as to 8 delay of holding a Court-wartial, 
ce « the limitation of time, beyond * it ſhall not be 
« held, 


T held, is by no means a legal licence to poſtpone 


t holding one to the utmoſt limit of that time: but 
© that it muſt be held within a reaſonable time, other- 
* wiſe ſuſpenſion and arreſt being incident to the power 
re of holding ſuch a Court, it would imply an Autho- 


© rity to impriſon for three years prior to the judicial | 


e inveſtigation of a ſuppoſed crime, and this could 
not be endured, | 


« But the great ſtreſs of A turned upon the 
** Queſtion already ſtated, whether an Action for a 


= malicious proſecution (and of courſe for the other 
* Wrongs charged in the conduct of it, or as conſe- 


« quences) will lie for a ſubordinate Officer againſt 
the Commander of a Squadron? 


Upon this the whole Caſe neceſſarily turned : and 
« jt is from its Nicety and Importance only, that here 


© the laſt place is given to it: in order to clear the 
<« Queſtion of the particular points, and preſent this 


cr full and detached from objects of ſmaller oc 


ce tion, in the Concluſion of the Cafe. 


The Lord Chief Baron introduced his ſentiments, 
« and the Reſolution of the Court on this capital 
« Queſtion, by remarking that the negative on the 
& competency of ſuch Action had been deduced from 
« a ſuppoſed Analogy between the Caſe of a Com- 
te nander and that of Judges, Jurors, and the Attorney- 


.« general, when proceeding upon information ex offitio * 
there being no. adjudged Caſe, or any Authority in 
te the Law, that can be brought to bear on the point, 


« « ſo as to give it any ſupport. 
„ That 


be? 


Sitting atWeſt- 


Caſe of Fabriga and Moſtyn, and other Caſes adduced 
as favourable to the Adion. 


+. That the Caſe of Fabrigas and Moſtyn required 
te much diſtinction and refinement to avoid its appli- 
&« cation in ſupport of this. 


Nor leſs ſtrong was the inference to the preſent 
«from another Caſe till nearer in point of time: 
| © witich was an Action brought by a Captain in the 
« African Corps againſt the Defendant, as Lieutenant- 
« oovernor of Senegambia, for imptiſoning him for 
cc nine months at Gambia, in Africa: in which Lord 
« Mansfield left it to the Jury on the motives of the 
« Defendant's Conduct from the facts in Evidence: 
and compared the protection allowed to military 
«© Officers to that extended to inferior civil Magiſtrates, 
« who ſhall not ſuffer for miſapprehenſion or miſtake, 
« but for deliberate Acts of arbitrary Abuſe in the 
« exerciſe of the Authority intruſted to them. That 
te theſe are Caſes in which one ſpecies of Action is 
<« ſupported againſt military men in command, for acts 
« done by colour of their Authority, or, in the lan- 
„ guage of one of the Propoſitions, under powers 
< incident to their ſituation : and it does not readily 
% occur why another ſpecies of Action, differing in 
© form rather than in ſubſtance, ſhould not alſo be 
« ſuſtained, That public Policy and Convenience, ſo 


« far as the Argument from theſe is admiſſible, apply 
* with the ſame force to each. 


That the Court never had a Diffculty on this 

* of the Caſe. That the principle of the Action is pretty 

« clearly. aſcertained in the Caſe of Saville v. Roberts, 
| 4 ahd 


Walke) denied between the Office of a Command a 


that of a Judge or Juror. 
« and in that of Jones v. Gwynn, and is _ and 


« univerſal. 


e That to Judges indeed and Joins it cannot apply : 


« becauſe the Law calls them to the exerciſe of thoſe 


« ſpecific functions, and cannot with-hold faith and 
< credence from thoſe whom it appoints to carry its 
« proviſions into effect. 


« But a Commander in chief has a general Au- 


ee thority, to which ſentence on thoſe under his com- 


c“ mand is merely incidental, and is in the condition 
« of every other ſubje& in this Country, who, being 
« intruſted with general powers, has reſponſibility 


e annexed to his ſituation, 


« Tf it is meant that no Action lies for the exerciſe 
« of powers lawful in the abſtract, and not proved 


« to have been unlawfully exerciſed in the particular 


<« Caſe, the propoſition is clear and unexceptionable : 
« but if it is contended that a Commander in chief 
« ſhall with legal impunity bring a ſubordinate Officer 
« to a Court-martial for an offence of which he knows 


te him to be innocent, the propoſition is too monſtrous. 


<© to be debated. 


de That there may 8 caſes where the extent of the 
&« Power is and ſhould be unbounded, while acting 
« with a view to its legal object; but none where it is 
te neceſſary. or permiſſible that it, ſhould act without 
« this object: and happily for thoſe who live under 
66 * POTN had a free ei. it is. impoſe 

| 6 < ible 


- i 


Salle. 16. 


orig 


_ i Rep "I 


Diftinftion between the Extent and the 5 of Ju- 
riſdiction. 


« ſible to ſtate a Cafe where it can be abuſed with 
X jmpunity. 


That the Court entered into all the difficulties of 
10 the ſituation of an Officer, whoſe fortune and whoſe 
„ honour might come to be ſo ſtaked, That theſe 
&« Conliderations had found their weight: but not fo 
« as to exclude the eſtabliſhed Juriſdiction of the 
« Country : that, on the contrary, thoſe Juriſdictions 
te muſt be preſumed equal to their functions: it muſt 
« be preſumed they will do their duty honeſtly , if 
er they do, no man can have much to fear: to fitua- 
< tiohs' which require indulgence, they will ſhew it: 
« but that be the riſque more or leſs, all men hold 
« their ſituations in this Country upon the condition 
af having their Conduct meaſured by that ſtandard 
„ which the Law has eſtabliſhed, , Men of Honour 
vill do their duty, and abide the conſequences, 


* Tudgement was accordingly for the Plaintiff. 


On Error brought in the Exchequer Chamber, 
* beſides the general Errors formally aſſigned, and 
< thoſe of a ſubordinate kind relative to the prize 
te money, the probable Cauſe of Trial, and the 
* Delay of a Court-martial, the Cauſe of Error was 
< thus ſtated on the main Queſtion, that is giving the 
« Judgement aforeſaid, the ſaid Barons of the Exchequer ' 
« have decided upon 4 Queſtion not cognizable in a Court 
te of Law: in as much as it appears that the ſaid ſups 

c poſed offences were committed by the ſaid George as 

as * Commander i in chief of a Squadron of this Majeſty's 
| « Ships 


Exxon in the Excuzquer CHAMBER; ſpecial Cauſes 561 
aſſigned. | 


« Ships of War in the due courſe of diſcipline, and 


« under powers legally incident to his ſtation as ſuch 
« Commander in chief. 
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« The Counſel for the Plaintiff in Error argued 
, much on the inconvenience of ſubjecting a Com- 
% mander in chief to theſe Actions, and after urging 
the ſuppoſcd Analogy of the Caſe of Judges and 
« Jurors, contended there was a farther peculiar 
„ground of excluſion in theſe inſtances, from a ne- 
a ceſſary want of competence in a Jury to decide on 
< the Merits of a Queltion of naval Diſcipline. 


——— + rg II CE AE II no) 
— 


„That the proper Forum of Enquiry, if a ſu- 
6 perior Officer had conducted himſelf oppreſſively 


a d ferior, 4 

towards an inferior, was preſcribed by the Leila 5 
os ture, a Couri- marlial: and that, although this will $33 - 
© not convey a compr-nlation to the individual, there ; 
« are many inſtances in which private fatisfaQion is by ' 


al Law excluded. 


& That this is the firſt Action of the kind, cect 1. Caux 5; 
ee there have been many inſtances that would have rout 580. 
“ ſupported it on the ground of malice, which has 
& been proved before Courts- martial, if this Ground 
ce were capable of giving a ſupport to the Action. 


* 


ee For the Defendant in Error it was argued, that 


Miller v. Seare 


te with regard to Judges, the principle urged by way 2 Bl. . 
« of Analogy protects only the Judges of the King's 
ee Courts of Record: but that the exemption here 
« ſuppoſed runs through all the Claſſes of en ſub- 


« Ordination. 


O o « That 


— . nee =o gents doc oc oe odd coerce Ad 


552 Arguments for the Defendant in Error. X S 
That as to the Attorney -general, no Caſe can be g 


« ſhewn that he is not civilly anſwerable: ſo that the *. 
„% Argument is founding an unknown principle on 1 
cc another equally unknown. 40 | 
1 Noot v. Cooper That the protection of Law is in no Caſe farther #4 
| #35 G, IL « extended than to Officers of the Revenue: yet 4 
| f « where an Action of Treſpaſs cl. fr. was brought 44 
s apainſt Officers of the Exciſe, it was determined, c | 
© notwithſtanding the incompetency of that particular « 
cc Action, becauſe the original Entry was legal, that an wt 
« Action on the Caſe would lie for obtaining or execut- 2g 
« ing the Warrant on bad Motives. | ay 
Par « That an Action of the ſame Form with this had 4 
ee ee * been brought, where the Plaintiff was Judge of « 
n 5 the Vice-admiralty Court in Minorca, and the De- 1 
« fendant Governor and Vice-admiral of the Iſland. 
« And the Allegation there was, that the Defendant 
© maliciouſly, and without any reaſenable or probable bo 
e Cauſe, ſuſpended him from the ſaid Office, whereby #- 
© he loſt his profits, &c, On the Evidence it appeared | 
that General Murray had legal Authority to ſuſpend 
« til] the King's pleaſure were known; that having ſo - 
s ſuſpended, he directed the Secretary of State to 4 
t take the King's pleaſure on it : that the General pro- 
1 *fefſed his readineſs to reſtore him, if he made a par- 
| 74 40 deplen Apology : "that this condition of reinſtate- 5 
| - « mgnk, hag: been approved by the King, Yet there a 
« the, Flaintiff recovered 5001, and it was not at- 00 
| e tempted to arreſt the Judgement. That this was the 
| proper Action, when a Conduct generally APE was L 


e vitiated by the Motives. 2 


That 


Say of the Reaſons of the-two Crazy Jus rioxs. 


That as to the Argument of incompetency from 
er want of {kill in ſubjects collateral to the Queſtion, 


© it would exclude numberleſs Cafes which fall per- 


„ petually within the province of the Jury: and 
« ſome where the Iſſue is dire#ly upon the knowledge 
« exerciſed in a particular profeſſion z as it this very 
„ ſpecies of Action were brought, (which by Law it is 
« liable to be) againſt a Surgeon, a Phyſician, or a 
« Lawyer, for ignorance in their reſpective profeſſions, 
« by which the Plaintiff is damnified. But an Action 
« for a malicious Proſecution, without probable Cauſe, 
« ſtands clear of other points of inveſtigation than 
« ſuch as may reaſonably fall within general apprehen- 
« ſion, on a view of Facts. 


*The extreme difficulty in the Plaintiff*s way is an 


* Anſwer ro the ſuggeſted inconvenience of theſe 
« Actions, and at the ſame time ſufficiently accounts 
% for the Want of Precedents. 


« Finally, the Opinions of the Cater Jusriok of 
« the Kino's BENCcH and 6f the Common PLEASs 
« were reported to the CHANCELLOR, 


© They ſtate that the eſſential Ground of this Action, 
e ag contradiſtinguiſhed from that of Treſpaſs vi et 
& armis, is, that a legal proſecution has been carried on 
% without a probable Cauſe. 


« They give their grounds why a Court of Common 
« Law ſhould not go to the extent of pronouncing, 
e that the proſecution for the ſuppoſed malice, of 
de which this Action is brought, was without probable 
« Cauſe. 15 


« That with regard to the delay of holding a Court- 
martial, and the Averment that it is incident to his 
Oo 2 « Office, 
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Summary continued. 


te Office, the contrary is true by the Statute Law of 
te the Land. There is therefore no fact, upon this 
* Allegation, to be tried by a Jury. 


te That in reſpect to the delay of bringing to Trial, 
© it is a mere military Offence, the abuſe of a military 


« diſcretionary power, and the Defendant has not been 


e tried by a Court-martial. That a Court of Com- 


e mon Law, in this Caſe, has no original Juriſdiction. 


« That it is like the Caſe of Barwis and Xeppel: 
* and this objection they thought to be fatal. 


« That this was their Opinion upon the firſt, ſecond, 


te third, and fourth Points, ſuppoſing an Action for a 
« groundleſs proſecution before a Court-martial to lie: 


But that the great and important Queſtion now 
4 brought into Judgement, for the firſt time, is, whe- 
et ther ſuch Aftion can lie? 

e That the occaſion has frequently ariſen, and the 
„ impulſe which might animate to ſuch a Trial, has 
te been warmly felt: yet till now it is without Uſage, 
« Precedent, or Authority to ſupport it. 


« That the Wiſdom of Ages has formed a Sea 
© military Code, collected and digeſted in the laſt 
« Reign into an Act of Parliament: that by this all 
te yiolations of naval Duty are to be tried, and tried 
* by a Court-martial. 


« That a Commander in chief, abuſing his diſcre- 
c tionary Power of bringing a Man to Trial, is, by 
cc the thirty-third Article, triable by a Court-martial. 


« And 


cc 


Summary continued. 


« And on principle the ſame Court which tries the 
« original Charge, ought to decide on the probable 
« Cauſe for inſtituting ſuch Proſecution, and bringing 
«it to Trial. That the ſame military Juriſdiction 
* ought therefore to pronounce on both. 


« That the Salvation of this Country depends upon 
the Diſcipline of the Fleet: without diſcipline they 
© would be a rabble, dangerous only to their Friends, 
* and harmleſs to the Enemy. | 


« That Commanders, upon a Day of Battle, muſt 
tt act upon delicate ſuſpicions, upon the Evidence of 
e their own eye; muſt give deſperate commands 
« muſt require inſtantaneous obedience; that a mili- 
© tary Tribunal is capable of feeling all theſe circum- 
te ſtances, and of underſtanding that the firſt, ſecond, 
« and third part of a Soldier is Obedience. But in 
« what condition (their Lordſhips add) will a Com- 


* mander be, if, upon exerciſing his authority, he is 


« liable to be tried by a common Law Judicature ? 


« That if this Action be admitted, every Acquittal 
« before a Court-martial will produce one. 


« That not knowing the Law, or the Rules of Evi- 
« dence, no Commander or ſuperior Officer will dare 
« to act, and their inferiors will threaten and inſult 
« them, 


ce That the relaxation and decay of diſcipline in the 

« Fleet has been ſeverely felt. Upon an unſucceſsful 
« battle there are mutual recriminations, mutual 
« charges, and mutual Trials : the whole Fleet take 
Oo 3 | vy ſides 
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Srumary continued. 


« ſides with great animoſity : party prejudices mix: 
ce if every Trial is to be followed by an Action, it is 
&« eaſy to ſee how endleſs the confuſion, how infinite 
ce the miſchief muſt be. 


„That the perſon accuſed is not without his remedy. 


« He has that which, among military men, is the moſt 
« proper; Reparation is done to him by an Acquittal, 
« and he who has accuſed him unjuſtly, blaſted for 


ac ever diſmiſſed the ſervice. 

« That theſe conſideratiohs inclined their Lordſhips 
cc ta lean againſt introducing this Action. But that 
«there is no Authority of any kind either way: no 


% principle to be drawn from the Analogy of other 
tc Caſes, which is applicable to Trials by a Sea Court- 
< martial under the marine Law, confirmed, directed, 
& and authorized by Statute. 

« That therefore it muſt be owned the Queſtion is 


% Joubrful: and when a Judgement ſhall depend upon 


22 May, 1787. 
DOM, : 


PROC, 


« a Deciſion of this Queſtion, it ought to be ſettled 
Aby the higheſt Authority. 


Their Lordſhips the Chief Juſtices a AS | that, 
te according to their opinion, it was not neceſſary to the 
« Judgement in this Caſe. Becauſe, ſuppoſing the 
Action to lie, they thought that Judgement ought to 
be given for the Defendant (the Plaintiff in Error.) 

« The Judgement in the Court of Exchequer was ac- 
4 cordingly rever/ed by the Lord CHANCELLOR. 

« And finally, the Cauſe being removed into the 


« Houst of LoR ps, this Queſtion was put to the 


40 Judges by order of their Lordſhips. 

* What Judgement or other Award ought to be ids 
« upon the Record, as it now lies before the Houſe ? 
« Mr. Juſtice GovLp delivered the unanimous opinion 
© of the Judges preſent, that the Judgement given in 
« he EXCHEQUER CHAMBER 0ught to be AFFIRMED. 

“ Whereupon it was AFFIRMED accordingly, 

cs Ir 


* 


. 


JopetminT of the Lok ps. — Ob ſervations. 


e It may not, however, be improper to obſerve, that 


„the grand Queſtion, whether in general ſuch an Action 
ce ill lie, not being neceſſary to the AFFIRMANCE of 
te the Judgement in the ExcyeqQuerR CHAMBER, 
* cannot be underſtood to be included in this De- 
ce ciſion: and therefore that it is not yet ultimately 
& determined that no Evidence will ſupport an Action 
* of this kind againſt a Commander in chief. 


[ 


TITLE III. 


Miſcellaneous Remarks. on the Evidence proper for this 
; A a ion. 4 


« This Action of Treſpaſs on the Caſe, and not 
c“ Trover or Detinue, is the proper Remedy for the 
« Recovery of Animals, fere Nature, in which a 
% Man may have a baſe or qualified property when 
de tamed and accuſtomed to a certain Domicile as it 
te were, ſo long as they continue in that ſtate of man- 
te ſuetude, and return to their Maſter, not having loſt 
« the Animus reveriendi, which is the Criterion of 
„their being ſubject to a peculiar Ownerſhip by the 
&* Engliſh as well as by the Roman Law : ſuch as Swans 


te upon a private Canal, Peacocks or Pheaſants in a 


© Garden or Paddock, Doves in a Dove-cot, 
„% We have ſeen the Application of the et alia 
te nor mia to the Action of Treſpaſs clauſum fregit: we 


667 


Comm. II. 
392, 3» 4 


s have ſhewn that it is not owing to a particular Nicety 


ce of the Law with reſpect to directly charging certain 
© offences: we ſhall now farther illuſtrate this, and 
« confirm the. true ground of the Diſtinction by an 
cc jnſtance of the Action of Treſpaſs vi et armis, where 
« a ſpecial Damage exiſting, the Offence was-direfly 
ce charged: it is obvious therefore to expect its equal 
« applicability at leaſt to the Action of Treſpaſs on 
& the Caſe. 


00 4 « And 


— — — —„—-—⸗ 
* 


Bennet v. All- 
cott. 
J. R. II. 166. 


Mic. 28 G. ill, 


Farther Illuftration of the Diſtindtion where alia enormia 
ſhall be generally pleaded. 


e And thus nearly related are theſe Actions, as to 


« this Remedy, that it may be obtained from either, 


« when ſpecial Damage, as Loſs of Service, for in- 


e ſtance, can be averred. 


«© Accordingly, the Father brought Treſpaſs for 


« breaking and entering bis Houſe, debauching his Daugh- 
© ter, (deſeribing her as a menial ſervant) and getting 


& her with Child, wHEREBY be (tbe Father) loſt her 


& ſervice. 


The Defendant pleaded Net guilty, Atthe Trial at 
te the Hereford Aſſizes it appeared before Perryn, Baron, 
e that the Defendant, who was a Collector of the Land 
4 Tax, viſited the Daughter of the Plaintiff as a ſuitor, 
ce but that at the time when his Entry of the houſe was 
e proved, in order to ſupport the Treſpaſs, he went to 


.« demand payment of the Land Tax, when the Plain- 


« tiff being from home, his Wife invited the Defen- 
„ dant into her Daughter's Bed-room, ſhe then lying 
on the Bed, and left them there for ſeveral hours. 
« That the Flaintiff was à conſiderable Farmer, and 


- * that his Daughter, who was thirty years of Age, 


&« occaſionally did Acts of Service. 


« The Jury gave a Verdict with two bundred Pounds 
“Damages, which tne Judge thought not exceſſive, 


A Motion was made to ſet aſide this Verdict: 
« firſt, on the Ground of exceſſive Damages; 


e And ſecondly, that the Action could not be 


* maintained, the Daughter being above twenty-one, 
and no Contract for ſcrvice proved. 


2 &« In 


\ 


Action of Treſpaſs and on the Caſe diſtinguiſhed. 


« In delivering his opinion on this Caſe, Bu LLE R 
ce Juſtice entered in general Terms into the conſidera- 
ie tion of Damages: — that there was nothing like invi- 
«* tation or conſent to this Injury, on the part of the 
&« Father, ſo as to bring jt within the reaſon of Caſes 
« where any damages beyord merely inconſiderable, or 
* more properly nominal, have been held to be exceſ- 
e ſive on account of deſign or connivance in the party 


80 complaining: but here they truſted to the Honour B 


«* of the Defendant who had introduced himſelf into 
* the Family on honourable Terms. 


« That with reſpect to the Form of Action, had the 
e charge conſiſted merely in the debauching of the 
% Daughter of the Plaintiff, the remedy would have 
« been by Action on the Caſe: but that agreeably fo 
& the opinion of Lord HoLT, where the offence is 
% accompanied by an illegal Entry of the Father's 
« Houſe, he has his election either to bring Treſpaſs 
« for the breaking and entering of the Houſe, and lay 
« the debauching of the Daughter and loſs of ſervice 
&« as conſequential, or he may bring the Action on the 


ce Caſe limited to the debauching of his Daughter, per 


« quod ſervitium amiſil. 


« That in the preſent Caſe it is true that, if no Treſ- ; 


ce i had been proved the Defendant would have been 
cc entitled to a Verdict: but that it is now perfectly 
4 clear that a licence to enter cannot be given in Evi- 


« dence under the General Iſue: the Plea of not guilty 


& only goes to deny the Fact of the Treſpaſs; now as that 
| * was 


Sittings after 


L. N. P. 27. 
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Lord Mansfield. 
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Foley v. Lord 
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3 Burr. 1878. 


Contra of Service not neceſſary to be proved in Actions of 
' this kind, to maintain the per quod ſervitium amiſit. 


«& was proved in Fact, the Plaintiff was entitled to a 


Verdict, and the only queſtion was the quantum of 
« Damages. 


That with reſpec to the Objection that this Action 
ce cannot be maintained by the Father againſt the De- 
te fendant for debauching his Daughter, per quod ſer- 
« vicium amiſit, no contract for ſervice having been 
« proved, it appears to have been perfectly well ſettled 
« ever ſince the Caſe of Poſtleibwaite v. Parkes, that 


the action will not lie where the Daughter is of 


« Ape, unleſs there be ſome Evidence of Service, But 
« that in Actions of this kind the ſlighteſt Evidence is 
&« ſufficient; even milking Cows: and it is not at all 
© material whether the Daughter be hired by the Year 
« or whether ſhe have any Wages, it being ſufficient 
& that ſhe is a Servant de facto. 


e That if this had been an Action on the Caſe the 
t“ Objection could not, even then, have prevailed. 


© We have already ſhewn that every other conſe- 
t quential damage properly ſo called, and not merely 
« diref or incluſive, muſt have it's reſort to the Aion 
&« on the Caſe: and that the Adoption of Treſpaſs vi et 
&« armis is only where there are no ſpecial damages to 
« ſupport the Action on the Caſe, or when, though 
« there be ſuch, (as loſs of Service or other ſpecific 
* inconvenience) the Injury yet comes under the gene- 
te ral deſcription of, et alia enormia.” 


In 


Treſpaſs on the Caſe the proper my for Mal- aer 671 
of a {legal Authority. 


In Treſpaſs for the meſne Profits after Recovery in Sid. 239. 
Zied ment the Defendant cannot inſiſt upon any Title 
that was over- ruled on the Trial in Ejedmen:: for once 
ſettling the Title ſball be concluſive to the parties 
ic with reſpect to any other Action of the Kind, while the 
« Judgment in Fj- ctment ſtands“: to avoid the Trouble, 
Charge, * and incongruity of ſuch“ Contention: but 
if the Defendant makes a new Title he ought to be 
heard; for the Defendant ought not to pay any Money 
in his own Wrong where he has a Title. 
This Action of Treſpaſs on the Caſe is the proper Bu Cafe. | 


11 Co, 


% Remedy for falſe Returns by a Sheriff, &c. ſo if Walker and 


Griffith. 
« a Mayor return a Cauſe to a Mandamus, which, M-26 .. 


; ; : V. ſupra, 563. 
ce if true, were good, but is falſe in fact; though 
s now by Statute the party may, in many caſes, tra- 
« yerſe the return, and is not put to his Action. 
© So for wilful miſbchaviour in a miniſterial Office, . * 
« as denying a Poll to a perſon candidate for an elec- 
4 tive Office, refuſing to take a Vote, and not return- 
« ing one duly choſen. Ana it needs not to be 
« ayerred, on refuſal of Poll or Vote, that, if taken, 
ce the Candidate would have been elected. 
« So for refuſal to take an examination. As if my 1 Leon. 324, 
« ſeryant be robbed, and he go to a Juſlice of the Peace, MY 
1 pray to be examined touching the robbery, and 
ce the Juſtice refuſe to examine him, whereby I am 
© damnified, and cannot proceed againſt the Hun- | 
« dred, I may have this Action againſt the Juſtice. - 4 
« „Vindbam indeed there doubted: decauſe the | 
te Juſtice of Peace is a Judge of Record, and for 


„ ſuch 
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L. N. P. Ch. VI. 
$ Co. 141. 


Carth. 148. 


1 Sa und. 37. 


Sid. 8. 


Ero. Ja. 380. 


Hob. 55 


V F Comm. III. 


283,4.— 414 
6. 


V. ſupra, 43, 4 


Of Eſcape. 


« ſuch thing as he doth in his judicial Character no 
Action lieth : but Periam and Anderſon anſwered, 
« that the Examination is not made by him judicially, 
« but minifterially, in ſuch Caſes, as a Miniſter, 


« There is one ſpecies of Action of Treſpaſs on 
&« the Caſe, which is frequent, and of particular im- 
© portance : this is, the Aion of Eſcape. 


TI's TD LE IV. 
Of EscaPe. 


e If a Sheriff, or any other Officer, ſuffer any per- 
“ ſon who is arreſted on meſne proceſs, or taken in 
execution, to eſcape, the party aggrieved may have 
te this ſpecial Action on the Caſe againſt him: and it 
ce js not neceſſary to ſet forth all the precedent forma- 
« lities of the Law; but the Plaintiff may declare 
« briefly on the ſubſtantial Ground of the Action. 


« Tf the Plaintiff declare that he had J. S. and his 
« Wife in execution, and that the Defendant ſuffered 
tt them to eſcape, and the Jury find ſpecially that the 
« Huſband only was taken in execution (it being a 
it Debt due from the Wife before Coverture) and that 
&« he eſcaped, he ſhall have Judgement: for the ſub- 
« ſtance of the Iſſue is found. 


« So if the Jury find F. S. was taken by the former 
« Sheriff, and that he was legally in cuſtody of the De- 
« fendant, who ſuffered him to eſcape : ſo if they find 
« he was taken on an alias capias, where the Plaintiff 
&« declares on Ca. ſa. for it is but a Repetition (as we 
& have obſerved already) of the ſame Proceſs: ſo if 


ce the 


1 


Evidence in ſupport of this Aion. 


« the Eſcape is proved on another Day than that on 
« which the Action commenced, 


« So if it be alleged that the Priſoner was ſur- 
&© rendered to him in the Pariſh of B. and it proves to 
te be in the Pariſh of A. for the ſurrender is the mate- 
&« rjal thing, and it differs from Treſpaſs, where every f 
part of the Deſcription is material, 


« If it appear in Evidence that the Priſoner was taken 
upon a void Judgement, the Court having no Juriſ- 
ie diction on the ſubject, the Plaintiff cannot recover: 
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Cro, Ja. 380. 


N Mack- 


G. I. 
12 2. 


Carth. 148. 


* otherwiſe on an erroneous one, the Court having 


Jutiſdiction. 


« Tf A. be in cuſtody at the ſuit of B. and a Writ 
© be delivered to the Sheriff at the ſuit of D. this is 


an Arreft in Law: and if A. eſcape, D. may ſue the 
« Sheriff on the Eſcape. 


* If the Priſon take fire, or be broke open by the 
« King's Enemies, this will excuſe the Sheriff: other- 
te wiſe, if the Priſon be broke open by the King's 
« Subjects. 


« If a Priſoner in execution eſcape without the Aſſent 
f= the Sheriff, and he make freſh ſuit, and retake 
« him before any Action brought, this will excuſe him: 
but by Statute he carinot give this in Evidence, but 
* mult plead it; and muſt alſo make oath that the 

* Priſoner made ſuch Eſcape without his Conſent, 

e Privity, or Knowledge. 


& After Arreſt on meſne Proceſs the Bailiff may ſuf 
fer the Priſoner to go at large, and ſhall not be 


cc anſwer- 


Salk, 274. 


1 R. A. $08; 
4 Co. 84. 


Atkinſon v. 
Matteſon et al. 
M. 28 G. III. 
T. R. 176. 
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Who and what may be Evidence. 


« anſwerable as for an Eſcape, provided he has him 
« by the Return of the Writ: 


e But where the Arreſt is in execution, if he volun- 
« tarily let him go a moment, it is an Eſcape, and if 
ce he retake him, it is falſe impriſonment. 


« To prove a voluntary Eſcape, the party eſcaping 
© has been admitted a Witneſs : becauſe it is a ſecret 
« Tranſaction between the Priſoner and the Gaoler. 


« If the Defendant plead no Eſcape, he cannot 
ce give in Evidence no Arreſt; for he admits an Arreſt 
by his Plea. 


< In general, Debt or this Action lie at the option of 
ce the party injured, in caſe of an Eſcape: bur if one 
« have Exccution on a Statute of Lands, Body, and 
Goods, and the Priſoner eſcape, then becauſe the 
© Lands remain in Execution, Debt will not lie, but 
« only an Aion on the Caſe. : 


« But where Debt will lie, it is to be obſerved, this 
&« Action being given by the Statute, and founged on 
ic Tort, is not within the Statute of Limitations : other- 
« wiſe it is held of Action on the Caſe, 


&« Before we diſmiſs this Article, it will be proper to 
te notice ſome particular inſtances of Aion on the 
% Caſe for conſequential Damages: that being, we may 
ce remember, the peculiar province of this Action as 
« contradiſtinguiſhed to Treſpaſs vi et armis, 


Particular 


Particular Inflances of AcTion on the Cass founded on 


conſequential Damages. 


TITLE V. 

It is good for a Right of Way: and this may be 
e underſtood to be reſerved by neceſſary implication: 
de thus, where J. S. had four Cloſes, and ſold three 
% of them, reſerving the middle Cloſe, to which he 
« had no Entry but through that which he had ſold, 
« jt was holden that although he did not reſerve the 
© way, the Law reſerved it for him. 


If a Man have an ancient Houſe, and another 
« build ſo near as to darken his Windows, he has 
« remedy by this Action for the Loſs of neceſſary 
te Light; otherwiſe for the mere Interception thereby 
« of an agreeable proſpect. 5 


<« If a Man keep an ancient Ferry, for which he is com- 
ce pellable to provide, he may have this Action againſt 
te one who ſets up a new one near it: but not ſo of a 
1% {chool ſet up near an ancient ſchool: for the pub- 


ie Intereſt in the free opportunity of Education is 
« to be preferred. 


« In Caſe, for digging a Pit in a Common, whereby 
ce the Plaintiff's Mare ſtrayed into it, and periſhed, 
te jt ſeems that the Declaration ought to ſtate Right of 
«© Common for the Mare. Yet it is well obſerved, 
© that where the Defendant had a Verdict, and the 
e Plaintiff, to fave Coſts, moved in Arreſt of Judge- 
« ment for this defe& in the Declaration, it was ex- 
ce traordinary he ſhould be permitted to prevail: as if 
e the Defendant were to be deprived of his Coſts be- 
« cauſe the Action againſt him was erroneous in form 
© as well as wrongful. 


« An 


575 


L. N. P. B. II. 
Ch. 7. 


Cro. Ja. 170g 
189, 90. 
Co, Litt. 156. 


9 Co. 58. 


Bliſſet and Hart. 
18 G. II. C. B. 


TRA 107. 


Cro, 4. 158. 
L. 95 77. 8. 


3 


x Raym. 110. 
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1 Raym. 739» 
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9 Co, 113. 


For keeping a Dog accuſtomed to bite, &c.— Where Ser. 
vant, &c. can or cannot be examined. 


„An Action will lie for keeping a Dog accuſtomed 
* to bite ſheep, and which has killed ſheep belonging 
* to the Plaintiff : but in ſuch Caſe it muſt be proved 
e that the Defendant knew he uſcd to bite ſheep : and 
©« of this two inſtances is ſufficient Evidence, or 
« perhaps a ſingle one. 


“And if the Owner, having knowledge of his 
te Dog biting ſheep, the Dog injures Animals of an- 
© other kind, as by biting an horſe, this too is action- 
e able: for the former miſchief was ſufficient notice 


% to the Owner. 


* It having been once made known to the Owner, 
© that his Dog bit a man, he appears anſwerable in 
ce this Action, though the man afterwards bitten had 
« given ſome accidental occaſion to it. Of Animals 
„ naturally ſavage, Lions, Bears, Hgers, &c. the very 
Nature implies notice: and theſe therefore the 
* Owner keeps at his Peril. 7 


„Where an Action is brought againſt the Maſter 
„for conſequential Damages occaſioned by the Neg- 


e Jet of the ſervant, the ſervant cannot be a Witness 
© to prove there was no Neglect: unleſs he have a 


« Releaſe from the Maſter. 


« On Caſe for negligently managing his Barge, ſo 


« that he ran down the Plaintiff, LEE, Chief Juſtice, 
e permitted all the men on board to be examined to 
& prove there was no Neglect, the Owner being him- 
« ſelf at that time aſleep. | 


“ For every Feeding by a Stranger a Commoner 
ce ſhall not have this Action, but the feeding ought to 
« be ſuch whereby the Commoner had ſome Lols. 
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'Carr of LITER ARY Paor iar 


de But one of the moſt curious and intereſting Caſes 


* to which this Action has been applied, is _ on 
« LITERARY PROPERTY. 


_ This v was an Action of 7. reſpaſs on the Caſe for the Miller v. Tay- ] 

= publiſhing of Womſon's Seaſons, whereby the Plain- 4 Burr Mansf, 4 

& tiff was deprived of the ſale of 1000 Copies of the "os 7085 
r ſaid Work, of which he claimed to be the true and 


ce The Jury found a. ſperial Verdict, ſtating the Sea> 

wc ſons to be an original Work, the purchaſe of it from 

= the Author by the Plaintiff, to him and his Heirs 

© and Aſſigns for ever t and that from the time of 2 
<« the purchaſe the Plaintiff had always a ſufficient 

* Number expoſed to ſale at a reaſonable price : and- 

& that it waSuſual before the Reign of Queen Anne to 


= purchaſe ÞzRPETVUAL Copy 8 95 857 and to RAKE o 
ha them Family Settlements. 


8 They find certain Bye- laws of the Stationers? Com- 
% pany founded on the ſuppoſition of a property; in 
.« Copies: and they find the Publication by the De- 
10 fendant without Licence or Conſent of the Plaintiff 


8 The Iv pos of the Court of e e 


« delivered their Opinions ſeriatim, beginning vith the 
a 2 Junior Judge, Mr. J uſtice WIIL ES. 


le obſerved this was by the Verdict diſtinguiſhed 
tt from the Caſe of foreign Books, or of thoſe i in which 
© the Author might Have been preſumed to have re- 


P þ © © linquiſhed 


$A. © 19. 


- | - | 
The great Caſe of Lr. AAA PROrRTY tried by 


this Aion. —That the Property claimed is founded on 


the Principles of private Right, Fitneſt, and public 
« ligquiſhed his Claim, or where the perſon who inſiſts 
« on the Copy Right has with-held the ſupply, or 


c endeavoured to enhance the Price: that it was freed 


« from the difficulty regarding [dentity, fo that Imita- 


t tions, Abridgements, or Tranſlations, could not be 


« affected by it: and that if there can be ſuch pro- 
« perty, this Action is the proper Remedy. 


40 That this would depend. on whether ſych property 


&« % the Copy of 4 Book or literary Compoſition exiſts in 
** the Author at Common Low ? N 8 


«4, Whether it is taken awe by the uu 


46 « He was of opinion chat the Uſage which cooſi- 
« Jered ſuch Copy as property was recognized by 
« public regulations and deciſions : and that the Prin- 
« ciple on which it depended was founded in private 
« Juſtice, moral Fitneſs, and public Convenience; which 
« when applied to a new ſubjeft, make Common 


« Law without a Precedent; much more * received 8 


6« and approved by Uſage. 


„ That with reſpect to the N the be 
4e appeared to recognize a Right at Common Law: 


« as it propoſes to obviate a Liberty taken againſt the 
4 Conſent of Authors or Proprietors : that the enaZing 
« Clauſe ſpeaks of praclices to be prevented, For 
« theſe and other reaſons he concluded that the Right 
ic both exiſted at Common Law, and remained unim- 
10 2 by the Statute of Queen Anne, 


« Mr, 


Hat a Direlittios taunt be preſumed by Ibe Piblication® 


— That . and does not take away the 
. | 


« Mr. Jultite 1 entered into ths philoſophical 
© Grounds of Property, as ſtated by the Author of 
e the Religion of Natare delineated: and argued that 
te the undetermined and genetal Intereſt in a State of 
M Nature, in Things necefſary to Life, and which 
« were conſumed by the Uſe, would i not apply, in a 
* State of civilized Society; to Things, of which the 
t Benefit, with regard to Uſe, might be properly to 
© the Community from the Natyre of the Subject; 
& but the intereſt in the lucrative produce private, 
Toy mw from the Nature of the Subject. 


« That che beſt Rule both of Reaſon EP foltice 
ke aſſigns to every thing capable of Owner hip. a legal 


tand determinate Owner : that a Dereliftion could not 


te be preſumed from the mere Act of Publication, 
© which was neceſſary to render the Work profitable 
* to the Author as well as uſeful.to the public-. 


e That the Common Law, agreeably to the Lan- 
* ovage of Judge DopbRRIDOE, is founded on tbe 


„Law of Nature and Reaſon, ' Its Grounds, Maxima, 
« and Principles, are derived from many different Prin- 
« ciples : from the Civil and Canon Law, from natu- 


10 ral and moral Philoſophy; from Logic; from the 


« Uſe, Cuſtom, and Converſation” among Men, col- 
« lefted out of the general Diſpoſition, Nature, and 
* Condition of human kind. 


5 © That 


579 


E. 1 7 156-4 


380 


Ar. e eber Ke contra—That the Principles do nat 


- prove the Exiſtence of ſuch Right. © 
2 That the Copy of a Book has not only %. fa 


4 miliarly but legally uſed as a #echnical expteſſion of 
<6 n Right * n and e 


4 a That 15 Srature af Done well in n the ending 
Clauſe, cannot. be underſtood otherwiſe than as 


5 ſpeaking of a known, ſubſiſting, transf erable property: 


& that the Caſes in Chancery turn upon the ſuppoli- 


ol. tion of ſuch Ownerlbip., 


„ « That upon the whole, on | the Principles « of Rea- 


« ſon, Morality, -and' Common Law, on the long- 


<« received Opinion, on the Senſe of the Legiſlature, 
« and the Judgement of the greateſt Lawyers of their 


het time in Chancery fince the Statute, the Right of an 


« Author to the Copy of his Work appears to be 


« well founded, and the Plaintiff Fherefore intitled to 
« 5 udgement. | 


« Mr. Juſtice Türke was of a different opinion. He 


ec noticed, 


* « That n eee! with regard to terri- 
4 torial property, the Law of England might be, with 


< regard to perſonal, it had Its 7 foundation in 
« natural Law. © 


: te That Value is not a convertible term with pro- 


te perty. The Light, the Air, are ineſtimably va» 


Pr * lvable, but none can claim a property in them. 


* 


er 


TD 1 That 


— 


Wa. the Principles do not prove the Bata of * 
Right. 


That the — of an Author in his Work is 
« abſolute while jt is in Manuſcript: but is ſubje& to 
& be determined by any Act inconſiſtent with excluſive 
„ Ownerſhip : and that ſuch AR Publication is. 


4 That all Arguments on the ſuperior Value of lite- 
« rary Productions, and the Injury of violating the 
Right in them, proceeded on the Aſſumption of 
«the very point to be proved: the Injuſtice they ſup- 
& poſe turns on the extent and duration of the pro- 
« perty; for if that, however valuable, be expired, 
* no Violation is chargeable to thoſe who are then 


« exerciſing a common, not invading a particular 


« Right. 


<« That this being claimed as a property in Ideas is 
e to be eſtabliſhed by appropriating what cannot be 
© the ſubject of property: but which, from the in- 
& ſtant of their being communicated, are a Gift to the 
on . not a Loan upon Condition. 


“He then conſidered the Claim as n from 
e ſuppoſed Uſage, by the finding of the ſpecial Ver- 
dict, that Individuals had made bequeits of this 
© Intereſt in Publications as a right of perpetuity, 


That this Aﬀertion of Individuals could not con- 

<.ſticute a cuſtomary Right: it could, at moſt, bs 

< only Evidence of the Opinion of a Right: for that 

* no private Contract mutually accepted between the 
of parties can W a Law on the Punic. 
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1 Webb v. 

Roſe. 

24 . 1732 · 

Pope v. Curl. 

$ June, 174.1. 
orreſter v. 


W 


ner. 

28 Nov. 1735. 
Gill v. Wilcox. 
Tonſon v. 
Walker. 


$ May, 1739. 


Tn is in not proved by the Injunfions in Chancery, | 
% That a ſimilar Obſervation would apply to the 
TO: the Stationers Company. 


« That, with regard to the Wende in Chancery, 


e &yen if perpetual, inftead of temporary, they could 


have no effect in à Court of Common Law on a Com- 
« mon Law Queſtion.” But that farther, they are all 
te of them either Caſes of anticipated Publication,* 
«* where the Owner. had never publiſhed or conſented 
* to publiſh, or Caſes grounded expreſsly on the Sta- 
© tute of Anu B, or Caſes of Patent for what are 
called Prerogative3 Copies. 


That no property could, by the Law of England, 


7 2. « be capable of perpetual Duration, unleſs in reſpect 


ce of Inheritance, all perſonal * being total 
< and abſolute, 


| « That the Statute of Anne appears to have in- 
© tended an encouragement to Authors, by veſting the 
% Copy in the Author and Publiſher during a certain 
time: but that this, and the Clauſe for ſettling the 
Price of Books, if the Legiſlature underſtood the 
Authors to have an abfolute property in them be- 
fore, muſt appear a ſtrange encouragement: the 
penalty which conſiſts in cancelling the Copies con- 
* veys no profit to the Author: he has therefore 


go benefit but the temporary excluſive Right of Pub- 


© licati0n 3 and to confer this as an advantage to him, 


- 6 ous that [Epos permanent Right was s recognized, 


Ler- 
Wright. - 
17 Nov. 1681. 


* That the ſame Principles which were aſſumed to 
© found a Right of Perpetuity in the Author be- 
x cauſe they were bis ſentiments, and the Work was 

3 | e his 


Of the Tucomoeniences connected with the Suppofition bf | 


ſuch Right. 


his Compoſition, would exclude the Non-fupply of 
« Copies being conſtrued as an Abandonment, would 
tc exclude the obvious and proper ſecurity againſt ſuch 
© enhancing of Price as might virtually lock the Book 
« from the public : that it was a reſtraint of the Right 
te of Mankind in the Exerciſe of a Trade and Call- 
© ing: that it furniſhed a ſource of perpetual litiga- 
© tion from the obſcure nature of the ſuppoſed pro- 


« perty, and the unlimited time left open for its con- 
* tinuance, ; 


And that, on the whole, the Author has the ſole 


* Right for the particular time granted and limited 


$3 


by the Statute, but #o longer: and that conſequently 


the Plaintiff, claiming a perpetual and unbounded Mo- 
« nopoly, has no legal Right to recover. 


« Lord MansFIELD, for the general Grounds on 
the Subject, referred to the two firſt Arguments: 
« 2nd then reaſoned from Admiſſions i in the 1 
« of- his Opinion. 


That the allowed property before Publication had 


« all the Characters ſuppoſed to exclude the Idea of 
« property after Publication. Incor poreal, not in- 
« Jifable; not the ſubject of Treſpaſs vi et armis, 


© Detinue, or Trover : only admitting Redreſs by this 


Action or a Bill in Equity for ſpecific Relief. 


FT bat no Diſpoſal of the Paper can be conſtrued a 
44 transfer of the Cory without, and much mote 
ys "TS the Conſent of the Author, 


„ Tha 


aw; MansrizLD for the Right ” founded in clas 
primary Rules of Common Law. 


That the property prior to the Act of publifhing 
* might equally go down from Generation to Genera- 
© tion, and poſlibly continue for ever. 


« The Common Law, as to the Property befors 
Publication, cannot be founded in Cuſtom, Before 
« 1532 the Caſe of a Piracy before Publication was 
never put or ſuppoſed, 


© Tr reſts then on reaſons of Right and Fitneſs. 

4 js juſt the Author ſhould have the profit of his in- 
< genuity and labours; it is fit that he ſhould judge 
hen to publiſh, and whether he will ever publiſh; 
& it is fit he ſhould chuſe the manner of Publication; 
« what number, in what volume, in what print; it is 
« fit he ſhould chuſe to whoſe hands to confide the 
Accuracy and Fidelity of the Impreſſion. | 


All theſe reaſons (arguing now as at Common 
Law, independent of the Statute of Queen Axxz) 
cc ſubſiſt equally after Publication. 


« All objections which hold as much to the kind of 
4 property before as after Publication go for notbing : 
et they prove too much: and there is no peculiar Ob- 
« jection to the property after: except that the Copy 
js neceſſarily made common after the Book is once 
* publiſhed. | 


* 


Fut this Objection turns in a Circle: it firſt ſup- 
te noſes the Law does not protect the Copy becauſe it 
« is made common; and then it proves that being 
* made common, it is not protected by the Law. 


Does 


That the ſuppoſed Abandonment ) Publication is 4 
| PerTiTIO * 


e Does then a Transfer of Paper upon which it is 
« printed necefſarily transfer the Copy more than the 
Transfer of Paper upon which it is written. 


© The Author does not mean to make it common : 
«and if the Law ſays he ought to have the Copy after 
Publication, it is then as it was before Publication, a 


« ſeyeral property, eaſily protected, aſcertained, and 
« ſecured, 


tc The whole then muſt finally reſolve into this 
«Queſtion, whether it is agreeable to natural Prin- 
&« ciples, moral Juſtice and Fitneſs, to allow him the 
Copy after Publication as well as before. f 


*The general Conſent of this Kingdom for Ages is 
& on the affirmative ſide : the legiſlative Authority has 
« taken it for granted, and interpoſed Penaltics to pro- 
1 15 it for a time. 


c The fingle Opinion of ſuch a Man as dives, 
& ſpeaking, after much conſideration, on the very 


4 point, is ſtronger than the general . inferences from 
© Writers far from thinking on the point, ſpeaking of 


« an imaginary ſtate of Nature prior to the e 
© of Letters. 


© The judicial Opinions of thoſe great men who 
ic granted or continued InjuncTions in Caſes after 
« Publication not within the Statute of Queen Anne, 
c uncontradicted by any Book, Judgement, or Say- 

th 5 4 ing. muſt weigh in a Queſtion of Law; much 
55 860 « more | 


That the Injunctions are Authorities of Weight, eſpecially 


in a Queſtion turning on general Principles. 
« more in a Queſtion where the Law reſults from ge- 
«* neral Principles. And theſe Injunctions may be 
t regarded as equal to any final Decree. « 


« Whoever has attended the Court of Chancery 
„Knows, that if an Injunction in the Nature of an 
4 Injunction to ſtay Vaſte, is granted upon Motion, 


s and continued after Anſwer, it is in vain to go to an 


& Hearing : for ſuch an Injun&ion never is granted 
„upon Motion, unleſs the legal Property of the Plain- 


' « tiff be primd facie made out; nor continued after 


hearing, unleſs it ſtill remains clear, allowing all that 


c the Defendant has ſaid. In ſuch a Caſe the Defen- 


© dant is always adviſed either to acguieſce or appeal: 


c for he can never make a better Defence than is Rated 
upon his own Anſwer. | 


That this Queſtion was not ſent from the Court 
« of Chancery upon any Doubt of their's, but from a 
© ſuppoſed Doubt in the Court of King's Beneh, in the 


4 Caſe of Tonſon and Collins; where the Court, ſuſpect- 


<« ing Colluſion, and that there would be no Wxzrr of 
« ERROR, Wiſhed, in the firſt inftance, to take the 


* Opinion of all the Judges, by referring it to the Ex- 


&« chequer Chamber. There was Colluſion, and the 
© Cauſe proceeded no farther. 


« But; independent of theſe additional reaſons; if 
« it is agreeable to natural Pritciples to allow the Copy 
« after Publication, the Admiſſion, which allows it on 
te theſe' Principles before Publication, warrants the 
« ſaying that this is Common Law, | 
r There 


That the Right is proveetit: by e e frets 


admitted Principles and Falls. 


9 


« There is another Admiſſion equally concluſive, Baſkett and the 


5 that by the Common Law the King's Property in the Cam 
Copy continues after Publication, 


The King has no property in the Art of Printing. 


« The fidiculous .. of Atkins was exploded at 
« the time. | 0 


« The King has no Authority to refrain the Prife on 


a TIP 


1 0•1 il 
2 wn i ; 


e aecount of the ſubjeft Matter upon which the Author 


* uriten F 


« The King cannot by Law grant an excluſive 
te Privilege to print any Book which does not belong 
to himſelf. | 


e Cros Copies are, as in the Caſe of an Author, 
1 civil Property: deduced, as in the Caſe of an Au- 
e thor, from the King's Right of original Publica» 


tt tion. The kind of property the * the Remedy 
ty the ſame, 


There were no Queſtions before the beau. as 
* to Crown * 


e Fs Counſel for the Patentee OH tortured their in- 
is vention to ſtand upon Property, | 


« Upon Rolls Abridgement they argued from the 
©« Year Books, which are there abridged, as compiled 


* at the King's Expence, and therefore his Property. 


« Upon Croke's Reports, that the King paid the 


. Judges who made the Deciſions z and that therefore 
« the 
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That the Right acknowledged in the King can be maintained 
on no other Ground. 


© © the Deciſions were his. The Judges of Weſtminſter 
Hall thought they belonged to the Author; that is, 
to the Repreſentative of the Author. But ſo far 
> the Controverſy turned upon Property. 


ee In Seymour's Caſe, who printed Gadbury*s . 


cc nac without leave of the Stationers* Company, who 


« had a Patent for the ſole printing of Almanacs, 
« Pemberton reſorted to Property. 


« And in the Caſe before Lord Cowper, relative to 
<« this Claim of the Stationers* Company, an Injunc- 
tion was granted till hearing. Nothing paſſed to 
« favour the reſting it on the Ground of Prerogative : 
© Lord Harcourt afterwards heard the Cauſe, and ſent 
«it ona Caſe made for the Opinion of this Court. 
„The Court, as far as it went, inclined againſt the 
Right of the Crown in Almanacs. But the Right, 


e if any, was taken to depend upon Property.“ 


ec 4. of Parliament are the Work of the Lægiſſa- 
4e gurt: the Publication of them has always belonged 
« to the King as the executive part: the Art of Print- 
« ing has only varied the Mode, | 


e In a Caſe before Lord Hardiwicke, the Plaintiffs 
<« had bought the Sein Paper of the Lord Mayor. 
On Affidavit that the Lord Mayor had always ap- 
« pointed the Printers of that Paper, and that it was 
« uſual for the Lord Mayor to take a Sum of Money 


f . 8 7 n ar br en face decided | again ti th Satin? Company. 


2Y 
nary | | * 


3 


That the Af retopnizes the Right. 


« for it, Lord Hardwicke granted the Injunction on 
te che foot of property. 


The Copy of the Hebrew Bible or of the 8 
gint does not belong to the King: but the Traſſa- 
jon he bought: therefore | it has been e to 
* be his property. 


« If the Common Law be ſo in hath Caſes it mote 


es alſo be ſo io the Caſe of an Author. 


te That however the Statute might ſtrike at the firſt 


« View, it is impoſſible, if the Right ever did exiſt, 
to conſtrue this into an Abolition of it: or, on the 
other hand, to take it as a orotic that no ſuch 
„Right ever exiſted. | 


« The Preamble proceeds on the Ground of an an- 


ct tecedent Right: the Body of the Act provides a 
temporary ſecurity of that Right, accompanied with 
« a ſaving, which leaves all Rights, in fo far as that 
« protection does not extend, in the ſtate in which it 
found them. 


e The Court of Chancery has. uniformly given 


% relief at large, without regard whether the Caſe fell 
&« within the Terms of the Act. 


« His Lordſhip concluded, that after early, ſucceſ- 
« ſive, and folemn Conſideration of the ſubject judi- 
te cially before the Court in the two laſt Caſes, be was 
confirmed in thinking the Court of Chancery did 
* right in proceeding on the ſuppoſition of a ſubſiſting 
Common Law Claim unaffected by the Statute: 


« and 


4 


** 
Yo 


Queſtions afterwards propeſed in the Hous of Lon ps. 


* and that conſequently JopermenT be for the 
„ PLAINTIFF. 


A Writ of Error was brought, but diſcontinued. 


1 « Afterwards, however, on a Decree of the Cane 


© of CHANCE? founded on this Judgement, it came 


by Appeal before the Hovss of Lok Ds. 


« And on the following Queſtions it was ordered 
« that the Judges be directed to deliver their opinion: 


« Mberber at Common Law an Author of any Book or 
te literary Compoſi'ion bad the ſole Right of firſt printing 
, and publiſhing the ſame for Sale, and might bring an 
« Afion againſt any perſon who printed, publiſhed, and 
e ſold the ſame without bis Conſent ? 


« If the Author bad fuch Right originally, did the 
Law take it away upon bis printing and publiſhing ſuch 
* Book or literary Compoſition? And might any perſon 
« afterward reprint and ſell, for bis own Benefit, ſuch 
« Book or literary Compoſition, againſt tbe Will of the 
« Aut bor ? 


« ff ſuch Aion would have lain at Common Law, is 
« it taken away by the Statute of 8th Anne? And is 


4% an Author, by the ſaid Statute, precluded from every 
' * Remedy, except on the Foundation of the ſaid Statuie, 


« and on the Terms and Conditions preſcribed thereby ? 


It was farther ordered, that the Judges do deliver 
« their Opinions on the following Queſtions ; 


«« Whether 


ormions of the Joos againſt the Claim: 
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het ber the Author of any literary Compoſition and rv, 


« bis Ins bad the 301 E Right of printing and publiſh. _, 


ing the ſame i PERPETVITY Y the Common Law? 


« Whether this Right is any Way impeached, reſtrained, 
© of taken awny by the Statute deb ANNE. 8 


v. 


« The Judges differing in Opinion, the tender con- 5 


© ſideration of the Cauſe was adjourned, ? when, and 
on the following Days to which it was continued by 
« Adjournment, they delivered their Opinions ſeriatim. 


. « Mr. Baron Ev xx, as to the ſole Right in the ne- 


« gative of the firſt Queſtion, and Mr. Baron PxnaOr 
* and Mr. Baron Ap aus, delivered their Opinions, 


That at Common Law the Author of any Hook 


* To Treſdeys 
14 Febr. 
17 & 21 Fele. 


or literary Compoſition had the ſole Right of firſt 


printing and publiſhing: but could not bring an 
Action againſt any perſon who printed, publiſhed, 

& and ſold the ſame, unleſs ſuch Perſon obtained the 

Copy by Fraud or Violence. f 


C And they gave their Reaſdus. 


On the ſecond Queſtion Mr. Baron W Mr. 


Baron PrrRoOT, Mr. Baron ADams, and the Lord 


< Chief Juſtice Dx GREY gave their Opinions in the 
* AFFIRMATIVE, that on printing and publiſhing the 


« Law did take away ſuch Right, ſuppoſing it pre- 
wr TOOny to exiſt, 


On the third Queſtion, 


© Mr. Baron Evaz, Mr. Juſtice Naxks, Mr. Ba- 


* ron PzRRoT, and Mr, Juſtice GovLD, Mr. Baron 
Abd Ats, 


as * 
FFF * „ 


Opinions continued. 


* Apans, and the Lord Chief Juſtice Dx Gxkv, de- 


«© hvered their Opinions in the AFFIRMATIVE: 


« That ſuch Right is taken away by the Statute of 


Anne: and that an Author by the ſaid Statute is pre- 


* cluded from every Remedy, except on the Founda- 


* tion of ſuch Statute. 


f 4 And to this all the laſt-mentioned Judges, Except 


Ex z, concluded, (in the remaining Words-of the 


% Queſtion) and on the Terms and Conditions pre- 
&« leribed thereby. 


— 


* But Eyre concluded his Opition, inflead of ts 
« Words, in the following Terms: —But- that there 
* may be a Remedy in Equity, upon the Foundation 
« of the Statute, independent of the Terms and Con- 
&« ditions preſcribed by the Statute, in reſpect wk Pe- 
* nalties enacted thereby, 


6 And they gave their Reaſons, 


« On the fourth Queſtion, Mr. Baron Evzz, Mr. 
« Baron PzRRoT, Mr. Baron Apams, and the Chief 
« Juſtice Dx GRE, gave their Opinions in xx ATIVE 
© of the Claim of Perpetuity. | 
And on the ffth and laſt Queſtion, in the Arrin- 
« xgaT1vE, that (ſuppoſing it to exiſt) it is impeached, 
« reſtrained, and taken away by the Statute 8th Anne, 


« the four Judges laſt mentioned, with Mr, Juſtice 
00 Nanes and GouLD, concurred. 


« And they gave their Reaſons. 


Fox the CL AIM. 


te On the contrary, Mr. Juſtice NAR Es, As n HURST, 


c BLACKSTONE, WiILLESs, ASTON, GovuLD, the 


Lord Chief Baron, and the Lord Chief Juſtice of 
* the Common PLE as, gave their Opinion in the 
% AFFIRMATIVE of the firſt Queſtion, in the Terms in 
% which it was propoſed: (Mr. Juſtice BLAcks TONE 
„being ill of the Gout, his Anſwers were read by 
« Mr. Juſtice AsHHUR ST.) 


« And they gave their Reaſons, 


« On the ſecond Queſtion, Mr. Juſtice NARxs, 
e ASHHURST, BLAcksTONE, WiLLEs, AsTon, 
* GoUuLD, and the Lord Cyuitzr BARON of the Ex- 
& chequer, gave their Opinions in the affirmative of 
the continuance of the Right after Publication, 
ein the Terms of the Queſtion. 


« And they gave their Reaſons. 


* On the third Queſtion, AsnnvasT, BLack- 


©*« STONE, WILLES, ASTON, and the CHitr Baron, 
* gave their opinion, : 


That ſuch Action at Common Law is not taken 
« away by the Statute of 8th Anne: and that an 
„ Author by the ſaid Statute is not precluded of 
ce every Remedy, except on the Foundation of the 


« ſaid Statute, and on the Terms and Conditions pre- 
1c ſcribed thereby. 


And they gave their Reaſons. 


I was ſo fortunate as to be preſent during the Argument in the 


Houſe of Lordi: which is ell reported. in the Gentleman's Ma- 


gazine, 1774. C. L. 
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ULTIMATE RESULT, and Obſervations. 


© On the fourth Queſtion, Nares, ASHHuRST, 
« BLACKSTONE, WiLLEs, ASTON, and the Lord 


Chief Baron, gave their opinion for the exiſtence 


©« of a PERPETUITY in _— Cory RIGHT at Cou- 
« MON Law. 


* And they gave their reaſons. 


„On the laſt Queſtion, the Judges Asn Hus r, 
« BLACKSTONE, WIILESs, ASTON, and the Lord Chief 
« Baron, gave their opinions, ſupported by their Rea- 
„ ſons, that this Right is not taken away, or any way 
« impeached or reſtrained by the Statute of 3 of 
Anne. : 

5 

&« So that on the firſt Queſtion, of the eleven Judges, 

« eight to three were for the Plaintiff; on the ſecond, 


cc ſeven to four; on the third, five to ſix: on the 


<« fourth, ſeven to four: and on the fifth, five to ſix. 


It was notorious that Lord MansFitLD adhered 
tc to his opinion, and concurred therefore with the 
te eight upon the firſt Queſtion, the ſeven upon the 
te ſecond, the five upon the third, the ſeven upon the 
e fourth, and the five upon the fifth: but agteeably 
te to the delicacy which has prevailed againſt a PEER 


* on an Appeal ſupporting his Judgement, he did not 
*, ſpeak. 


& And the Lord ChHAncELLor ſeconding Lord 


* CAMDEN's Mation to reverſe, the Decree was te- 
« ycricd. 


It did not ſeem inexpedient to give the Abſtract 
« of a Caſe, in which Characters the moſt illuſtrious 
* tor Learning and Abilities entertained oppoſite ſen- 
© timents, which was argued on the great Principles of 
* Philoſophy, the Law of Nature, and public Expe- 


„ dience, 


© General Obſervations. © 
« dience, on both ſides, and which could only be diſ- 


ce cuſſed either by this equitable Action of Treſpaſs on 


cc 16 Caſe, or by a * in Equity for ſpecific Relief. 


 « It is obvious that - Judgement of the Hovsz of 
Lok ps does not affect the Claim of the Author to 
te bring this Action of TzzsPass on the Cas, and 
« to ſupport it by Evidence of Injury done to his Pro- 
6 perty prior to Publication. 
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Tirtz VI. 
General Obſervation. 


In cloſing this Article we may notice a general 
« Difference” between Torts and Contracts: * inti- 


* mated indeed in the former part of this Volume, but 
more connected with preſent practice, on the ſubje& 
t of this and the ſubſequent Diviſions of the Work. 
« It is this:? 


When the Action is upon a Tort, one may be found 
guilty and the reſt acquitted, ..** though” when the 
Action is upon a Contract all or none * muſt be ſued 
© as” Dygbtors according to the Truth of the Contract 
as ir ſtands << charged in the Declaration ;” for every 
« Treſpaſs is in its own Nature joint and ſeveral: for I 
may charge the Defendants under this Relation, as they 
aided and aſſiſted one another, or as each by his own 
force committed the Injury: ſo that every Treſpaſs is 
in the very Allegation ſeveral as well as joint; for it 


2 Ventr. 151, 


ſuppoſes a man to have uſed his own proper Force as 
well as to have aſſiſted his Companion: and if a Man 


Qq 2 be 


= ** * 
-v. 


of Nora Tors, indifferently ſuable by Action or 
- by Indictment. 


be found guilty of one part of the charge, namely, 
te that he ſeverally and ſolely committed the Treſpaſs" 
and not of the other © which charges him to have com- 
« mittedit in concurrence with other Defendants,” yet 
the Injury © ſo far as he is concerned” is the ſame, and 
ought © equally” to be redreſſed: but a Contract may 
be joint only and not ſeveral; and when a Man de- 
clares of a joint Contract and proves a ſeveral one, he 


doth not prove the ſame Contract that he hath * 
in his Declaration. | 


SECTFON HL 


© We have treated of Actions founded upon Tort 


« which are properly civil, or ſuch as in the preſent 
te State of Society and of Government can fall rarely 


e within the Boundaries of a criminal Proſecution : we 
r have conſidered thoſe which are ordinarily civil; 
ce being moſt generally the Subject of private Suit, 
though under circumſtances not unfrequently capa- 
ce ble of being proſecuted by Indictment; we are now 
« to ſpeak briefly of the third Article under this Divi- 
« ſion, the neutral Aion; or ſuch as almoſt indiffer- 
« ently found a Claim to perſonal Compenſation, or 
te to public Satisfaction. | 


« Theſe, as in the order dread ſpecified, are, 


« 1. ASSAULT; with its nearly related 7 orts, 
| Battery, and falſe Impriſonment. 
ce 2, Slander, 
* 3. Deceit. | 
« An 


C RA TN 5 
A 
Of ASSAULT. 


« An Aſault is an Attempt to do ſome Act of cor- Comm. in. 


120. 


a a L. N. P. Ch. 11I, 
poral violence to another. 1.18. „ 4. 

1785. 

Ibids 


« BATTERY is the unlawful ftriking or beating of 


t another: comprehending even the ſmalleſt Degree 
& of force unwarrapted by Law,” 


— 


In Aſſault and Battery the Defendant ought to plead 
that it was his own Aſſault, © ſon Afault demeſne of 
„the Plaintiff” and cannot give it in Evidence under 
the general Iſue: and” if the Defendant pleads that 
it was his own Aſſault,” and proves that the Plaintiff 
bent his Fiſt at him, or that he laid his hand to his 
ſword, this is Proof **to be left to the Jury“ of an 
Aſſault : for where any man ſhews ſigns of Violence, 
it is a ſufficient provocation to reſiſt in bis own Defence; 
and the Defendant need not ſtay till a Blow is actually 
given before he provides for his own Defence; for 
then it may be too late to make any reſiſtance. 


* 


6. If a Man wantonly do an A& by which another L. N. P. Shove 
“4 ig hurt, as by puſhing a drunken man, he ſhall cr. Lev Ol 15 
« anſwer in an Action of Aſault and Battery: but if 13 


ehe intend doing a right Act, as to aſſiſt ſuch drun- 
Wo, * ken 


4 Mo. 305. 
Gibbons and 


Pepper. 


Tr. 10 G. I. 
Underwood and 
Hewſon 

Str. 596. 

Per Forteſcue 
and Raymond. 


Evidence to the general Tſue en Aſault. 


« ken man, or to prevent him from going along the 
ce Street, and in ſo doing a hurt . he will not be 
“ anſwerable. 


« Where by a ſudden Fright an Horſe runs away * 
with his Rider and hurts a Man, it is no Battery; 


and this may be given in Evidence under the General 


« 7/ue: unleſs perhaps if the Plaintiff were to prove 
* the Horſe had been uſed to run away with his Rider, 


« for in ſuch Caſe the Rider is not free from Blame. 


&« If ſuch Accident were occaſioned by another Per- 
te ſon's whipping the Horſe, ſuch perſon would cer- 
ce tainly be liable in an Action on the Caſe. 


te And negligence will ſupport this Action; where- 
« fore it has been holden that it lay where the Plain- 
« tiff ſtanding by to ſee the Defendant uncock his Gun 
te was accidentally wounded, 


“Cas however it ſhould ſeem, where circumſtances 
« of neglect are not diſtinctly apparent, is the more 
& proper and certain remedy. For there, every damage 
« ſhall be anſwered, which is not in the moſt juſt and 


A ſtrict ſenſe inevitable, 


« And if the Defendant be anſwerable in Treſpat 


et on the Caſe for avoidable omiſſion, for wantonneſs 


Boulter and 


Fa dun, 1747 


L. N. P. 16, 7. 


« gr evident careleſſneſs, much more where the Miſ- 


< chief happens in the doing of an unlawful Act natu- 
„rally productive of it. þ 


© And therefore, in an Action of Aſſault and Bat- 

« tery, the Counſel for the Defendant. would have | 
” * proved that the Plaintiff and the Defendant fought by 
© Conſent : 


Boxing Matches. 
ee Conſent : and infifled that this was Evidence on the 
General Iſſue in Bar of the Action, and urged a 


« Maxim * in ſupport of this Argument. But Parker + 


% Ch. B. denied it, and ſaid, the fighting being unlaw- 
« ful, the conſent of the Plaintiff to fight (if proved) 

„ would be no Bar to his Action, and that he was en- 
«titled to a Verdict for the Injury done him: and cit- 
«ed Caſes in confirmation of this Doctrine; particu- 
& larly that before Lord Chief Baron Raymond, where 
te jn an Action for five Guineas on a Boxing MaTcx. 
ce the Judge held it an illegal Conſideration, and the 
* Plaintiff was nonſuited. | 


« And another earlier Caſe, where it was ſaid that | 


« jf a. Man licenſe another to beat him, ſuch Licence 
« is void, becauſe it is againſt the Peace: and there- 
« upon the Plaintiff had a Verdict with 305. Damages. 


„ 
Of Boxing Matches. 


« And here it is difficult not to advert, with a- mix- 
« ture of various Sentiments by no means ſatis factory 
* to a mind which muſt neceſſarily obſerve, without 
© proſpect of ſuppreſſing, the Evil, on the revived Pre- 
« yalence of Boxinc MaTcnes. With the perſonal 
« Merits of the Combatants, this Treatiſe can have no 
te concern; but the Practice itſelf is replete with per- 
« nicious tendencies. It raiſes a Combination of low 
« and miſchievous Paſſions : a Diverſion founded on 


— 


* Volenti non fit Injuria. 


Q q 4 | «the 


Winch 49. 
2 Lev. 174» 


Webb and 

Bi 

+ AT. 
before Ld. C. B. 
Reynolds 1731. 


Comb. 218. 
Matth. and 
Olerton. 
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— 


| V. Foſt, 260. 


Their illegallity and various ill Tendencies. 


5 the Bruiſes and heightened by the diſcomfiture, the 
temporary or permanent diſabling, the maiming or 


death of human beipgs, is not a very rational or very 


te manly Amuſement. The Bets, the Ebriety, the 
te licentious Brutality naturally connected with ſuch a 


« Spectacle, are adverſe to every ſocial Intereſt and 


Principle. And to what End? Will any Engliſhmen 


« ſay or think that ſuch an Exerciſe is requiſite to ſup- 
sport the native Courage of Engh/ſhmen?. If, for the 
& Preſervation of Health, for the Encreaſe of Strength 
« and Activity, to be honourably and virtuouſly em- 
e ployed in the Defence of our Country, there is no 
e ſcarcity of exerciſe far better adapted to theſe pur- 
te poſes. The more plealing, wiſer and nobler gym- 
« tic Arts, ſwimming, running, leaping, hurling 
« the Bar, drawing the Bow. But the Vigilance of 
« the ſubordinate Magiſtrates, and their Fidelity to 
e the Laws would not ſurely be ill exerted in the ge- 


« neral ſuppreſſion of theſe Boxing Matches by whom- 
«4 ſoever countenanced and attended, whereſoever they 


„ ariſe (and the Abuſe is already alarmingly extenſive) 
< within their reſpective Juriſdiftions, To the Man- 


* ners, the Peace, and good order of Society, a timely 
et and. a neceſſary Service would thus be rendered: 


* otherwiſe the Evil muſt continue to ſpread till ſome 
e ſignal particular Event call forth the higher Powers 
«of the Law to its Coercion, and inform the hitherto 
t unconcerned Spectators of the extent of their own 
legal hazard in abetting ſuch practices: too late pro- 


- « bably for the removal of innumerable bad conſe- 


te quences on the temper of the Community, and per- 


* Cum ſfiſtent ad Jura malis ridentem alienis, 
2 


„ haps 


Battery to be juſtified muſt be not wholly diſproportioned to 
the Aſſault, 


« haps even too late for the effectual reſtraint of this 
« wanton infringement of the public Policy which 
ie might now be ſo eaſily ſuppreſſed. . 
| TITLE III. 
Not every Battery juſtified by every Aſſault. | 
Nor where the original Aſſault is pleaded and pro- 
e ved, will every Aſſault juſtify every Battery: but 
“ whether the Aſſault were proportionable to the Bat- 
« tery is matter of Evidence: and therefore, though 
« the Plaintiff ſet out a Maibem in his Declaration, the 
© Plea of ſon Aſſault demeſne is the ſame, and he needs 
ce not to plead that the Defendant would have maimed 
him unleſs he had reſiſted with ſuch force as to main 
e the Defendant; but that muſt appear in Evidence, 
« by which it muſt be ſhewn that the Aſfault was in 
« ſome degree proportionable to the Maibem: and 
« therefore where the firſt Aſſault was given by tilting 
* the Form whereon the Defendant ſat, whereby he 
te fell, and the Maibem was, that the Defendant bit 
« off the Plaintiff's Finger, HorT Chief Juſtice 
ie directed the Jury to give a Verdict for the De- 
« fendant. 

« And of ſuch as may be termed 8 Af: 
« faults, the legal Aſcertainment depends on the cir- 
& cumſtances in Evidence explanatory of the Intent: 
te thus,” if a man clinch his Fiſt, or lay his hand on 
« his ſword with this Declaration, that were it not 
« Aſſize time, he would tell the Plaintiff more of his 
e mind, this is no Aſſault: becauſe he declares his 
te jntent not to aſſault, “ with ſuch circumſtances 


as 


bot 


2 Keb. 545 · 
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L.N.P. 


4th Ed. 18, 9. 


x Hawk. P. C. 
130. 


oO ier Matters of Jufification or Defeice. 


« az evidence his forbearing to revenge himſelf by 
force, a reſpect to Law and Order maſtering his re- 
ic ſentment: and then his clenching his Fiſt and lay- 
ing his hand upon bis ſword, cannot be reckoned any 
figns of Violence but only of Paſſion: for his bare 
© inchoate” Actions are not to be taken as ſigns of 
his mind, when he hath in accompanying“ words 
te and purſuant Action“ expreſſed himſelf to the con- 
trary. This is juſt the n te "fi iraſcerer of 
the e e 


et And if an impulſe or inchoate tendency of vio· 


- & ſence thus ſuppreſſed can not be denominated an Al- 


« ſault, much leſs ſhall a flight ſtroke, without paſ- 


4 ſion, or deſign of injury, or diſpoſition of incivility:“ 


as if a man punch another with his Elbow in earneſt 
diſcourle, this is no © Battery or Aſſault ; for “there 
« js no hurt. inflicted,“ nor is it a ſign of intended 


Violence, and therefore does not call for Defence, 


nor is it neceſſary that it ſhould be obviated by reliſt 
ance, * or vindicated by the DINE as an . 


75 Tir rz IV. . 
Otber Juſtification: befide fon Aſſault r 6 


« There are many other matters which may be pleaded 
te in Juſtification, beſide this of ſon Aſſault demeſne: as 
ce if an Officer having a Warrant againſt one who will 


s not ſuffer himſelf to be arreſted, beat or wound him 


„in the attempt to take him; ſo if a Parent in a rea- 
te ſonable manner chaſtiſe his Child, a Maſter his Ser- 
« yant, or a Schoolmaſter his Scholar, or a Gaoler 
cc his Priſoner: or if I beat one who wrongfully en- 
© deavours with Violence to diſpoſſeſs me of Lands 


« or Goods, or who aſſaults my Wife, * Child, 
or Maſter. : 


« But 


Servant in Defence of bis Maſter; Defence of Poſſeſtian 


| how fur it ſhall juſtify. 


er But though all theſe matters may be pleaded in 
« Juſtification, yet they muſt be pleaded differently: 


&« as for Example; on Aſault and Battery againſt 
« Huſband and Wife for a Battery by the Wife, the 


603 


2 Raym. 62, 


% Defendant may plead that the Plaintiff was going 


« to wound her Huſband, and that ſhe aſſullum fecit 


« to defend him, and to prevent the Plaintiff from 


cc beating him, 


e Th the ſame manner a Servant may juſtify an Aſſault 
& in defence of his Maſter : but it has been ſaid, not 
ce on the other ſide; for the Maſter may have an 
* Action on the Loſs of Service, but the ſervant can » 
« have no Action for the Aſſault on his Maſter. Yet 
« this Reaſon does not appear ſatisfactory: for, as the 
te great Magiſtrate who then preſided expreſſed himſelf, 
« zf 6a on A relation ; e is reciprocal. 


A man cannot juſtify a Battery in defence of his 
e poſſeſſion without a requeſt to depart, and then he 


is ro uſe no greater force than is required to amove 


te the Treſpaſſer; and this he may juſtify by a molliter 
« manus impoſuit: ſo an Officer cannot juſtify more 
* than the Aſſault by virtue of an Arreſt, without 
e ſhewing that the Plaintiff reſiſted or endeavoured to 
« reſcue himſelf : except that by the way of molliter 


« manus impoſuit, he may juſtify a conſtrudiue FR 


_ © by laying hands on him without Mr 


But where actual farce hath been uſed in 9 
« into the Cloſe of the Plaintiff, there he may juſtify 


ce Battery: for it is but repreſſing violence by violence.“ 


Treſpaſs of Aſſault and wounding, the Defendant 
pleads Not guilty as to the vi et armis: and as to the 


ue ; 


Alt he makes Juſtification of molliter manus im- 


Vi. Leeward * 
Bailee. 
1 Saik. 407. 


Deen mate 


3 $i 135 6. 
Tickel and 
Read. 


Williams and 
Jones. 

Str. 1049. 
Green and 
Goddard. 
Salk. 641. 
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6% Evidence admiſible or not. on Action of Afault ond 


L. N. P. Ch. III. 


eee We 


Lovejoy, coram 
Lee, Ch. ]. 

G. Hall, 1752. 
V. ſupra, 597. 


Rex v. Warden 
of the Fleet. 
Ea. R. B. 339 
at Bar. 


I.. N. P. ah 


Ed. 10. 


Battery. 


Pofuit : the Juſtification ſhall be firſt tried: for poſ- 
fibly the uſing of force may be in his own Defence, 
and therefore juſt and lawful, and ſuch a force as the 
Law does not oblige him to defend; * and therefore that 
ought to appear firſt on the Juſtification. 


If the Defendant prove that the Plaintiff firſt lifted 
te up his ſtaff, and offered to ſtrike him, this will juſtify 
« Battery; but mere Words will not juſtify a Battery, 
though they may explain the nature af an otherwiſe 


e amliiguous Act. 


« The Plaintiff cannot give in Evidence a Convic- 
ce tion at the ſuit of the King for the ſame Battery: 
« and this on a general Rule expreſſed early in this 
« Tra&t; that no Record of Conviction or Verdict 
« ſhall be given in Evidence but whereof the Benefit 
te may be mutual; namely, of which the Defendant 
« az well as the Plaintiff might have availed himſelf 


e by giving it in Evidence, in caſe it had made-for 
him. 


« Of Increaſe of Damages for a Maibem or griev- 
« ous Wound on Inſpection, we ſhall be hereafter ta 
« ſpeak under the Article of extraordinary Modes of 
Trial. 


— 


— 9 „* — 
n — * pd 


> — 


en 


* Defend is here uſed in the legal ſenſe, to deny; as, et defendit 
vim et injuriam : ia the ſame ſenſe Chaucer u/es it. 


That ever God defended Marriage 
i. e. probibited. 


of 4. Imprijoument —Of Juphifiation - under legal 


Warrant. 


CHAPTER III. 


Of FALSE IMPRISONMENT. 


« Eyery Reſtraint of a Man's Liberty under the 
« Cuſtody of another, without legal Authority, is 
« falſe Impriſonment, for which the Law gives an 
« Action: and this is commonly joined to Aſault and 
« Battery; for every Impriſonment includes a Battery, 
« and every Battery, as we have ſeen, an Aſſault. 


TITLE II. | 
Of Juſtification under legal Warrant. 


In Action for falſe Impriſonment, on Not guiliy the 
Defendant gives in Evidence that he took w] Plain- 
tiff by virtue of a Warrant from a Juſtice of the 
Peace ; and this is within the Statute, though the 
Defendant be no Officer: for it ſays, any others that 


do any thing by virtue of the Command of a Juſtice 
of Peace. 


If the Defendant be no Officer, he is not bound to 
execute his Warrant: becauſe the Juſtices have 
no power to compel an Execution but on their own 
Officers, who are © appointed” and liable to execute 
the Buſineſs of Juſtice: but the Defendant may juſ- 

tify the doing of” the Thing to which the Juſtice 
has Commiſſion, as Servant to the Juſtice of Peace; 
for the Juſtice may execute his Warrants by his own 
ſervants if he pleaſe. A Conſtable is © indeed“ not 
compellable to execute a Warrant out of his own Li- 
berty, becauſe he is only appointed- by the Law as an 
Officer to keep the Peace within that Diſtri&t ; but he 


may 


L. N. pP. 
Ch. IV. 


Co. Litt. 253. 


2 Keb. 545+ 


605 


/ 
- : 
"4 
l 
4 
b 
. 
| 
j 
N 
| 


ee. 


Ibid. 
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ach Ed. 24. 
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Comm. 291. 


WARRANT, here and whom it ſhall juſtify againſt an 
Attion of falſe Impriſonment. 

may execute any Warrant where the Juſtice hath 

Commiſſion, as any private man may do, © being vo- 

« luntatily a ſpecial Conſtable for that particular pur- 

<« poſe. | | 247 


And now if the Juſtice exceed his Juriſdiction, a 
« Warrant, if regularly framed in point of form, 
« will, if there be any colour of Juriſdiction, indem- 
« nify at all Events the Officer who atts under it 
10 miniſterially. 


% For no Action can be brought againſt a Con- 
« ſtable or other Officer, or perſon acting under Order 
« of a Juſtice, for any thing done in obedience to the 
« Warrant, until demand made of the Peruſal and 
« Copy of ſuch Warrant, and Refuſal for the ſpace of 
©« fix days: and in caſe the Warrant be ſhewn, and a 
Copy taken, and an Action afterward brought againſt 
« the Conſtable without making the Juſtice a Defendant, 
te the Jury ſhall, on production of the Warrant, find 
« a Verdict for the Defendant, notwithſtanding any 
« Defect of Juriſdiction in the Juſtice: and if ſuch 
« Action be brought jointly againſt the Juſtice and 
« him, upon producing the Warrant, the Jury ſhall 
find for him: and if they find againſt the Juſtice, 
« the Plaintiff ſhall recover the Coſts he is to pay to 
t ſuch Defendant againſt the Juſtice : with a Proviſo, 
* thatif the Judge certify the Injury was wilfully and 
te maliciouſly committed, the Plaintiff ſhall be in- 
« titled to double Cofls, | 


The Officer muſt prove that he acted in obedience 
to the Warrant: and where the Juſtice cannot be 


« liable, 


General Warrants. 


<« liable, the Officer is not within the Protection of 
- « the Act. For the Rule extends only to Actions of 
c Fort, and therefore on a Conviction quaſhed, where 
the Officer was ſued for the Money levied, by an 
Action for Money had and received, it was held 
ce that · a Demand of a ” of the Warrant was not 


« neceſſary. 
TITLE III. 
GENERAL WARRANTS, 


The Officer” cannot juſtify an Impriſonment for F 
« Non-payment of Taxes, under the general printed 

« Warrant which the Collectors have, ſigned by two 5 
« Juſtices; but he muſt ſhew a ſpecial Warrant. 


« With regard to a general Warrant to apprehend all 
« perſons ſuſpefed, without naming them, it is clearly 
ce jllegal and void for uncertainty: for it is the duty of 
ce the Magiſtrate, and ought not to be left to the Officer 


« to judge of the ground of ſuſpicion. þ, 


« So if a Warrant to apprehend all perſons guilty 
« of a crime therein ſpecified, without naming or 
« deſcribing them in particular : as thus, the Authors, 
Printers, and Publiſhers of a ſcandalous and ſedi- 
ce tious Libe!, the Paper itſelf ſo charged being ſpeci- 

« fied in the Warrant. 


And of this Sir William Blackſtone remarks, that a 
te practice had prevailed ever ſince the Reſtoration of 
L iſſuing from the Secretaries“ Office general Warrants 
* of this kind: grounded on ſome Clauſes in the Acts 
© for regulating the Preſs. That when in 1694 theſe Acts 
« expired, the practice had inadvertently continued in 
te every reign, and under every adminiſtration, (ex- 
© cept the laſt four Years of Queen Axx *) down to 
1 1763.4 

cc At 


URN, 
Apr, 1766. 


N General Warrants, 


« At that Period, in the ever memorable Caſe of 


* Mr. Wilkes, (whoſe Courage and Firmneſs in the 
2 great Conteſt fixed the perſonal Liberty of Engliſhmen, 


te in this reſpect perpetual, on a Baſis not to be ſub- 
« verted by the Arm of arbitrary Power, under pre- 
te tence of Law) the Validity of ſuch a Warrant was 
„ ſolemnly inveſtigated ; and by the whole Court of 
« King's Bench the Warrant was adjudged to be void. 
« And Mr. Juſtice YaTzs declared it was ſo clearly 
illegal, that a continued ſeries of Precedents, could 


| © they have been adduced, ocginativng as far back as 
„ FROM THE FOUNDATION OF RoME, * could not 
* have rendered it other than merely vom. 


% And by a Vote of the Housz of Commons the 
&« ;fſuing of ſuch General Warrants is declared voip. 


„ It is in Fat no Warrant at all, and therefore 
« will not juſtify the Officer who acts under it. 


* 


TI TIL E IV. 


Diftinion farther noticed between Treſpaſs Vi et Armis 
and Caſe. 


This Action of falſe Impriſonment being in re- 
&« ality an Action of Treſpaſs vi et armis, though 
« ſeparated from the innominate Actions of the kind, 
as well for its ſpecific importance as on account 
« of its being of a convertible Nature, and equally 
open to IndiFment at the option of the aggrieved 
e party, we are now to recollect a diſtinction between 


a mere Action of THEO on the Caſe, and an Action 


« of TRESPASS. 


* Perhajs the Expreſſion of the venerable Judge was, Ap UR 
CONDITA, _— ana-ogica /, from the Riſe of the Britiſh Con- 
ſtitution. 


&« And 


IWhere Action on the Gu for falſe e will 
not lie. 
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% And accordingly, where the Declaration ſtated a Morgan v. 


te diſpute between the Plaintiff and one Thomas Davies, T. K. i. 225. 


« relative to the property of an ewe lamb, and that 


« Davies, in order that the property might be aſcer- 


& tained in an expeditious manner, applied to the De- 


« fendart, a Juſtice of the Peace, and having related all 


© the circumſtances, requeſted him to examine Wit- 
e nefſcs and determine the diſpute : but that the De- 


„ fendant, well knowing the Premiſes, and contriving . 


« and malicioufly intending to hurt the Plaintiff, and to 


* cauſe him to be reputed a thief, and to ſubjeRt him 


« to the pains and penalties appointed againſt robbers 


« and felons, and to put him to great charge, on the 
. 14th of July, 1786, falſely, maliciouſly, &c. and 


&« without any charge or accuſation- made to him the 


_* Defendant againſt the Plaintiff, and without ſum- 


* moning him to appear, or hearing him in his De- 


« fence, and without any reaſonable or probable cauſe 
* ghatever, and againſt his duty as Juſtice of the 


e Peace, by his Warrant commanded the Conſtables 
&« to deliver into Cuſtody the Body of the Plaintiff, 
charged on the Oath of ſeveral ſubſtantial Witneſſes 
« before him, the Defendant, of feloniouſly taking, 


| & ke-ping, and detaining a ſheep and lamb, the pro- 


« perty of Thomas Davies, and alſo ſheering the ſame 
< in order that they ſhould not be known, and impri- 
&« ſoned him in the common Gaol on the ſaid charge, 


te from the 14th of July, 1786, to the Fm of 5 


«© tember then next following. 
Rr 0 
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But Treſpaſs vi et armis nh. 


| & To this Declaration there was a Demurrer, aſſign- 
“ing, among other ſpecial Cauſes, that the ſuppoſed 
„ Impriſonment in the Declaration mentioned was, 
if committed at all by the Defendant, a direct 
| « Treſpaſs and Injury to the perſon of the Plaintiff, 

| ee and a falſe Impriſonment of the Plaintiff with force 
„% and arms, and againſt the peace of the King; and 

| * ought to have been accordingly proſecuted by the 
« Plaintiff, and not on Action of Treſpaſs on the 
* « Caſe. | 


* And the Court held this Cauſe of Demurrer to 
&© be good: for that where the immediate Act of Im- 
s pri ſonment is from the Defendant, the Action muſt 
te be Treſpaſs (vi et armis) and Treſpaſs only: but where 
« the Act of Impriſonment by one is conſequent on in- 
« formation from another, the Action on tbe Caſe is 
« the proper remedy. That the Record ſtates the 
« Warrant was illegally granted, without proof and 
« without accuſation: the Conſtable is not liable; be- 
« ing bound to execute the Warrant of a Juſtice hav- 
« ing competent Juriſdiction; and therefore, if it were 
« not an Impriſonment by the Defendant, it was 
* not. Impriſonment by any perſon. But where a 
ce perſon is committed to priſon by the Warrant of a 
e Juſtice without any Accuſation, ſome perſon is 
« guilty of falſe Impriſonment; and it muſt be the 
© Impriſonment of the Juſtice, who is the immediate 
« and not the remote Cauſe of it. 4p 


PITT LYS CY; 
Sending a Perſon priſoner Beyond Sea, 


31 Car. u. <« There is one particular ſpecies of falſe Impriſon- 
nent, which ſubjects the perſon guilty of it to one of 
« the ſevereſt of our legal Puniſhments ; this js, the 


ſending 


Falſe Meibes, by ſending out of the Realm, liable to 
pecalior Puniſhment. 


« ſending of any ſubject of this realm a priſoner into 
ee parts beyond zhe ſea, and thus removing him from 
te the protective arm of the Laws, and encompaſſing 
* him with the horrors of hopeleſs Captivity. This 
« js puniſhed with the incapacity of holding any 
« Office, and excluſion from the Benefit of Pardon 
« from the Crown, and is ſubjected to the pains and 


« penalties of a premunire : thoſe pains and penalties 


« are indeed great: for the Defendant upon whom 


« they attach is out of the King's protection, and 


« conſequently can maintain no ſuit : his lands, rene- 
© ments, goods, and chattels, are forfeited to the 
“Crown; and he ſhall be impriſoned during the 
«* pleaſure of the King: which, if it mean till the King 
pardon, muſt be, by the Statute of Habeas Corpus, 

« in the preſent inſtance, — the life of the Of- 
« fender. | 


4 Thus is the tremendous puniſhment deviſed againſt 
te the Adherents to the civil Uſurpation of the Papacy, 
« applied to the attempt of depriving any individual 
of his Country, and the protection of her Laws. 


« The Crime is one of the greateſt poſſible to be 


« committed againſt Society: and if utter confiſcation 
« of all property (which extends the ſtroke to the 
« innocent family of the delinquent) z if irredeemable 
bondage (which exhibirs the total privation of Li- 
« berty as legally poſſible) ought in any inſtance to be 
ce inflicted, it is impoſſible to ſuggeſt a Caſe more 

Rr 2 &« deſerving 
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- 


Falſe Impriſonment, by ſending out of the Realm, liable to 
peculiar Puniſhment. 
" deſerving of ſuch a ſentence. But the Voice of 
| * Nature* and the Voice of civil Wiſdom can be 
% never really at variance. There are certain limits of 
* Puniſhment which the Eye of Juſtice diſcerns with 
« unperturbed Clearneſs in every poſſible inſtance, 
te And in a Conſtitution which has Liberty for its End, 
« it merits the moſt ſerious regard, whether the per- 
e petual deſtitution of this ſacred right ſhould be 
« deemed competent to be inflicted by the Society on 
ce any Criminal; and whether it be not in every reſpect 
<« better, — for the individual. — for the Community. 
&« that he who cannot live conſiſtently with the Life 
« and Freedom of others, unleſs in perpetual Cuſtody, 
| c ſhould die by the ſentence of the Law, rather than 
| e live an exception to all the Rights annexed to the 
| 4 Citizen and inherent in the Man. Ought not the 
« Conſtitution of ſuch a Country to pronounce to all z— 
„by rare and extreme neceſſity, any of you may be 
« deprived of Life under the Authority of the Laws, 
<* and by the Judgement of your fellow Citizens; but 
« of Liberty, without hope of Reſtitution, never. 


—— — 


9 rn 


* Nunquam aliud Natura aliud Sapientia dicit. 


CHAP- 


Of Slande.—Cunſtruction from the Words —Of ' impoſ- 


 fible Charges, 


CHAPTER IV. 


On SLANDER, 


© SLANDER is defaming a Man fo as may endanger 
« or damage him in his Life, Liberty, Reputation, 
* or Profit. 


„It may be by ether ſpeaking, writing, or other | 
Signs. 


. 1 e II. | 
Conſtruction from the Words: —of impoſſible Charges. 


There is one general Rule reſpecting the Con- 
* ſtruction of Words charged as defamatory; they 


« ſhall be taken in their natural and obvious ſenſe, 
e reſulting from the proper import of the whole con- 
« ſidered together. 
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© Thus, where the Defendant ſaid to the Plaintiff, ward v. 


% know you very well; bow did your Huſband die ? 
The Plaintiff anſwered, as you may, if it pleaſe Gov : 
e the Defendant replied, No; be died of a Wound you 


Reynold. 
Paſch. 12 As 


te gave bim. On Motion in Arreſt of Judgement, the N 


“Court held the Words actionable: for they are, in 
tc the whole frame of them, ſpoken by way of Impu- 


te tation. And Parker, Chief Juſtice, ſaid, that it 


« was very odd that a Court ſhould be trying, after 
« Verdict, whether there may not be a poſſible Caſe, 
iin which Words ſpoken by way of ſcandal might 
«* be innocently ſaid : whereas if that were in truth 
ei the Caſe, the Defendant might have juſtified, 


R * And 
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Guildh. Tr. 


1773, before 
Lord Mansfield. 


Gueſt and 
Loyd, 


Geare v. 
Britton, per 
Lee, Ch. J. 
1746. 


| Subftanc of the Wards generally ſufficient to be alleged. 


© And the Rule of Conſtruction here noticed being 
founded on univerſal Principles of clear and con- 
ce cluſive Reaſoning, pervades the whole of civil and 
criminal Evidence. 
« The charging of another with a Crime of which 
« he cannot by any poſſibility be guilty (as killing a 
% man who is then living) is not actionable on the 
„general ground of Slander, becauſe the Plaintiff 
« can be in no legal Jeopardy by ſuch charge: but 
V ſuch matter muſt be pleaded ſpecially, and cannot 


„be given in Evidence in ſupport of the general 
ce Iſſue not guilly, 


TIr IR III. 


Variance. 


c Generally on Words ſpoken, the Plaintiff may 
% prove the ſubſtance of the Words, and it will be 
« ſufficient if there appear no material difference. 

Where the Words are laid in the third perſon, as 
&« be deſerves to be banged for a Note be forged on A. and 
c the Words proved are in the ſecond perſon, you de- 
« ſerve, this Evidence will not ſupport the Declara- 
< tion: for there is a great difference between Words 
« ſpoken in a paſſion to a Man's face, and Words 
« uttered deliberately behind his back. 


$1068 i 
General Slander. 


« Words of general Slander, importing a raſh and 
<« paſſionate temper in the Speaker of them, will not 
e ſuſtain an Action, unleſs ſpecial Damage be proved, 
« as Loſs of Marriage, of Employment, of cuſto- 


„ mers; and whether the Words be in themſelves 


« actionable, or not, the Plaintiff ſhall not prove a 
«ſpecial Damage, which he has not laid in the Decla- 
ration. 


— 5 % Where 


Wards 'not 4 Bionable where ſpoken without Malice en 
juſifable Guſe, 


TITII V. 
Wards ſpoken for juſtifiable Cauſe. 


„ Where Words are ſpoken in Confidence, and for 
& the ſecurity of a perſon really concerned in the in- 
ce formation they are meant to convey, and without 1 
« malice, no Action lies: as, he cannot fland it long; 
„ge will be a Bankrupt ſoon ; ſpecial Damage was laid 
jn the Declaration, that in conſequence of theſe 
« Words, one Lane refuſed to truſt the Plaintiff for 
© an horſe: Lane was the only Witneſs called for the 


UF 


Herver v. Dow- 
ſon. C. B. 
S. aft. Tr. 
5 G. III. 
L. N. P. 8. 
4 Ed. 


« Plaintiff; and it appearing on his Evidence, that 


the Words were not ſpoken maliciouſly, but in con- 
ce fidence and friendſhip to Lane, and for a Warning 
<« to him, and that by reaſon of ſuch advice,. he did 
« not truſt the Plaintiff with the horſe, PRArr, 
„Chief Juſtice, directed the Jury, that, although 
« the Words were otherwiſe actionable, yet if they 
e ſhould be of opinion that they were not ſpoken out 
of malice, but in the manner before mentioned, 
* they ought to find the Defendant Not guilty: and 
they did ſo accordingly. 


« And on the ſame Principles, where a ſervant 
„ brought an Action againſt her former Miſtreſs, for 
ce ſaying to a Lady who inquired after the Plaintiff's 
Character, that ſhe was ſaucy and impertinent, and 
« often lay out of her own Bed; but that ſhe was a 
ce clean girl, and could do her work well: the Plain- 


< tiff proved ſhe was by this character prevented from 


« getting a place: yet by Lord Mansfield, this is not 
* to be conſidered as an Action in the common Way 
for Defamation by Words: that the Gif of it muſt 
Sap . Malice, which is here not implied from the oc- 


Rr 4 te cafion 


Edmonſon v. 
Stevenſon et 
Ux. S. at Weſt= 
minſter aft. E. 
6 G. III. B. R. 
L. N. P. ut 


ſupta. 


\ 
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L. N. P. 4. 


| How v. Prinn. 
Salk. 695 · 


Words actionable in certain Circumſtances, 


te caſion of ſpeaking the Words, but muſt be expreſsly 
proved. That it was a confidential Declaration, 
« and ought not to have been diſcloſed. But if with- 
* out Ground, and purely to defame, a falſe Character 
« ſhould. be given, this would be a Foundation for an 
« Action, 


n 
Words ſpoken of Perſons in official Situation. 


© Tt has been held that in Offices of Profit, Words 
<* taat import Defe& either of Underſtanding, Ability, 
or Integrity, are actionable: but that in Offices of 
« Cradit, Words that impute only Want of Ability 
ate not actionable; for that a man cannot be held 


te reſponſible for Want of Ability as for Want of 
« Honeſty. | | 


<« But that in either Caſe, charging him with incli- 
ce nations and principles which ſhew him unfit, is ſuf- 


* ficient, without charging him with any Acts: as to 


« ſay of a Member of Parliament, He is a Facobite, 
« and is for bringing in the Pretender, 


Words concerning Perſons in a public Office, 
« which impute qualities or defects naturally tending 
<« to the diſparagement of their perſons and office, are 
de held more highly injurious than when uttered of a 
« private perſon : and it ſeems that Words of general 
« Defamation ſpoken concerning ſuch may be action- 


e able; though of perſons merely private, they would 
% nor. | 


Irin {ey 


« There is a ſpecies of compound Action very 
« rarely brought in the preſent Age, which is ſcandalum 
« magnaium: this in fo far has the property of a 

| civil 


Scandalum Magnatum. 


ce gil Action, as it gives Damages to the party injured, 
« beſides ſubjecting the Offender to Impriſonment for 
ce the public Wrong. 


ce Tt is needleſs at this time to obſerve on the Idea, 
ee that under a Proſecution of this kind words ſhould 
ce be taken in the worſt ſenſe; as if the Honour of 
« perſons in high rank, or the ends of public Juſtice, 
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L. N. P. 3, 4. 


1 Ventr. 66. 
Mod. 55 


2 Mod. 1 
Bradley . 8 
Meſſon. 

M. 10 G. II. 


ct were ſerved by ſuppoſing words in reference to ſuch 


« perſons to have a ſcandalous import, contrary” t to 
their natural and obvious ſenſe. 


« And on this Action of ſcandalum magnatum, or in 
& an Action upon a Libel, the Defendant may juſtify 
4 az in a common Action of Slander : but in none of 
ce theſe can he properly give the Truth of the Words 
© in Evidence on the general Iſſue; otherwiſe than in 
« Mitigation of Damages at moſt; and that too 
« under many reſtrictions: indeed it ſeems that he 
* vill be now obliged to juſtify ſpecially in all Caſes 


« of Slander, where he relies upon the Truth of the 
“Charge. 


TITLE VIII. 


Hear ſay, no Juſtification. 


« On an Action of Slander, the Defendant may 
« either juſtify, or, if he think proper, give in Evi- 
« Jence, under the general Iſſue, that the Words were 
« ſpoken by him as Counſel, and are relevant to the 


« Cauſe; or that he ſpoke them out of concern, in a 
ce friendly manner: but he ſhall not, in making idle 
ce Report to the prejudice of any, juſtify that he heard 
« it of another. 44 

«With 


Str. 1200. 


Guildh. 1751, 
cor, LEE, Ch. J. 
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Lake i King. 
2 Saund, 132. 


Tanſon vs 
Stuart. 

T. R. 748. 
E. 27 G. III. 


Petition — General Juſtification. 


T IT II IX. 
Petition to a Court having Juriſdiclion. 


* With regard to written ſcandal, if an Action be 
* brought for Words written or printed, and it ap- 
« pear that they were contained in a Petition to Par- 
« liament, this for Matter pertinent to the Petition 
te ſhall exempt Words which otherwiſe would be highly 
« aftionable. 


<« Tt is otherwiſe if in a Petition to an inferior Court, 
charges are introduced of matters not cognizable in 
ce that Court. 


F 
General Juſtification will not ſerve, 
© With reſpect to the juſtifying of the Truth of a 


© Charge in an Action for Slander, ſpoken or written, 
cc the following Caſe is material: 


« The Plaintiff brought his Action in the Common 
« Pleas for a Libel, printed in the Morning Poſt, which 
« was ſtated in the Declaration, with Innuendoes to 
« this effect: 


The public cannot be too frequently cautioned 
© againſt notorious ſwindlers and common informers. 
« A neſt of theſe hornets, (meaning the notorious 
e ſwindlers and common informers) who live by ſuck- 
© ing the honey produced by induſtrious bees, have 
lately been diſcovered dividing their ſpoil at their 
e neſt in the corner of the King's Road, (meaning the 
ce dwelling-houſe of the Plaintiff) from whence (mean- 
* ing the ſaid dwelling-houſe of the Plaintiff) they 
(meaning the ſaid notorious ſwindlers, &c.) have here- 
e rofore (meaning before the time of printing and 
« publiſbing the ſaid Libel) iſſued, ro ſting the un- 
« ſuſpecting (meaning to inſinuate and be underſtood 

| thereby 


— — * ons Y9y 


Caſe, illuſtrative. 


ce thereby that the ſaid Plaintiff was illegally, fraudu- 


« jently, and diſhoneſtly connected with divers ſwind- 


« Jers and common informers, and ſhared with them 


the ſpoil and plunder by them from other perſons 
ce ynlawfully, &c. and by ſwindling gotten and ob- 
cc rained), The head of the gang (meaning thereby 


« the Plaintiff, and alſo that the Plaintiff was the 


« principal and head of the gang of the ſaid ſwindlers 


« and common informers) poſſeſſes in a ſtrong degree 
< the attribute of a gentleman called the Devil, who 


« firſt ſeduces, then ſtimulates, and at laſt deceives, 
sand leaves his dupes to puniſhment, &c. 


“ The Defendant pleaded, that the Plaintiff had 


44 been illegally, fraudulently, and diſhoneſtly connected 


« with, and was one of, a gang of ſwindlers and com- 


« mon informers; and had alſo been guilty of de- 
„ ceiving and defrauding divers perſons with whom 


« he had had dealings and tranſactions: wherefore 
he printed and publiſhed, &c. 


« On ſpecial Demurrer to this Plea the Plaintiff 
_ « aſſigned for cauſe, that the Defendant hath not ſet 


cc forth or ſhewn by his plea in what manner the Plain- 
« tiff was illegally, fraudulently, and diſhoneſtly con- 
«© cerned, and connected with, and was one of, a 
« gang of ſwindlers and informers; nor ſhewn with 
« whom in particular he was ſo connected, nor whom 
© in particular he has ſo deceived; or in what manner, 
or in what particular dealings and tranſactions: 


* concluding, that the Defendant hath ſet forth the 


e charges in that plea contained in ſo uncertain a 


© manner, 
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Libel, by mercantile Bill. 


© manner, that the Plaintiff cannot know what par- 
« ticular Facts the Defendant will attempt to eſtabliſh 
ce by Evidence 'on the Trial, and therefore cannot be 
« prepared to diſprove or anſwer the ſame, 


« The Court were of opinion, that this Plea was 
e clearly bad, as pleaded by the Defendant, for its 


c generality. When the Defendant took upon him- 


« ſelf to juſtify generally the charge of ſwindling, he 
c muſt be prepared with the facts which conſtitute the 
, charge; then he ought to ſtate thoſe facts ſpecifically, 
to give the Plaintiff an opportunity of denying 
« them; for the Plaintiff cannot come to the Trial 
<« prepared to juſtify his whole life. That he ſhould 
ce be at liberty to charge the Plaintiff with ſwindling, 
t without ſhewing any inſtances of it, is contrary to 
« every rule of pleading. If this Plea were to be 
- « allowed, it would be to ſuffer any perſon to libel 
« another more on the Records of the Court than he 
« could do in a public Newſpaper. He could not 
„ prove the Juſtification, as he has pleaded it, by 
general Evidence; but he has no Juſtification, unleſs 


| © he can prove the ſpecial inſtances; and knowing 


« them, he ought to put them on the Record, that 
« the Plaintiff may be prepared to anſwer them. 


% And on theſe Reaſons the Judgement of the Com- 
« non Pleas for the Defendant was reverſed. 


TITLE XI. 
Bill of Exchange drawn libellouſſy. 


« A Note payable to A. B. Villain, is good Evi- 
& dence in proof of a Libel, 
3 LiMi- 


Limitation of Time.— Malicious PROSECUTION: - 


Tir x E XII. 
LIMIT ATIONW of TIMux. 


« The Time for Proſecution, as well in this Action 
« for Defamation as in the preceding, of Aſſault and 
« Battery, is limited: but this muſt be pleaded. With 
% regard to Aſſault and Battery, the Limitation is 
« four years; with regard to Slander, two. 


« But in reſpect of Slander, this extends ace to 


« Scandalum Magnatum, nor to Caſes where the ſpe- 
« cial Damage is the Gif of the Action; yet where 
« the Words ate in themſelves actionable, ſpecial 
Damage will not take them out of the Statute, 


CHAPTER... 
Of waLiciovs PROSECUTION. 
c There is yet an higher kind of Slander, under 
« colour and pretence of Law: for which a ſpecial 


« remedy is n by Action for malicious Proſe- 
de cution. 


66 There is a great Difference between a civil ſuit 
&« and an Indidment. It is not actionable to bring an 


« Aion, though without ground: for. it is a Claim 


« of Right, and thx, Plaintiff finds pledges to pro- 


e ſecute, and is amerciable for his falſe Claim: and 


although theſe two reſtrictions are now in effect ideal, 


« yet there is 2 ſubſtantial one, which i * that he ſhall 
by © anſwer i in Coſts. 


« An Action will lie for ſuing the Plaintiff in the 
& Spiritual Court wir HOur CAUSE: and cauſing him 
© to be excommunicated falſeh, fraudulently, and ma- 


1 * licioufy, | 
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Saunders v. 
Edwards. 
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Of malicious Proſecution. Evidence ts prove a malicious 
Indiftment. 

&« Jiciouſly, wir ROUT Oi HN Norieꝝ; whereby 

«© he was put to great Coſts. 


« On a Declaration for charging the Plaintiff with 
te be Crime of Felony, the Plaintiff cannot give in 
« Evidence Words only, but Acts, as arreſting, charg- 
te ing the Conſtable with him, or convening him before 
« a Juſtice of the Peace for Felony. 


1111 II. | 
Evidence to prove a malicious Indifiment. 
© In ſupport of this Action, the Plaintiff, where he 


charges that be was thereof duly acquitted, ſhould 


„produce and prove a Copy of the Indifiment and Ac- 
ce quittal on Record, and the ſubſtance of the Evidence 


given on the Indidtment, and the Charges of the 
6s n 


He may alſo find it expedient to prove other cir- 
« cumſtances collaterally, ſhewing that the Proſecution 
« was malicious and without probable Cauſe: and he 
may give in Evidence the ſtate of reſponſibility of 


the Defendant, with regard to Damages. 


«© The Defendant's Name on the Back of the Bill is 
« ſufficient Evidence of his having been ſworn to the 
Bill; and indeed the beſt Evidence: though the In- 
« dorſement of Witneſſes be no part of the Record; 
% and you may prove that he was ſworn, without have 
«ing his Name to the Bill: 


„ * 


1 
— W 


—— 


oi — 


Law. of Evidence, wherever thus cited, refers to a Work 7 
that Title publiſhed (2d Ed.) 1735. * 
But 


Evidence to prove @ malicious Indi men. 


* But you muſt prove by other Evidence that he was 
« the Proſecutor; for his Name being on the Bill is 
« no proof of this. 


& In ſupport of a Declaration, charging a malicious 
t Proſecution, and that thereof the Plaintiff was 
« duly acquitted, it ſeemeth à N. proſequi entered by 
« the Attorney General is not ſufficient. Hour, 
Chief Juſtice, argued, this is ſo far from diſcharg- 
© ing the party from the Offence, that it did nor diſ- 
charge that very Indictment, but that new Proceſs 
« might iſſue upon it. That if he had pleaded Not 
« Guilty, and the Attorney General had confeſſed it, 
te that would have done. The other Judges appear to 
e have held that it was a Diſcharge from that Indict- 
tt ment: but that it did not operate as an Acquittal of 
e the Crime, and that conſequently the Evidence did 
© not maintain the Declaration, 


Rut although, if the Defendant. lay an Acquittal, 


<« he muſt prove it, yet it is not neceſſary that he ſhould 


* lay one in order to maintain this Action: for where 
« a Man is falſely and maliciouſly indicted of a Crime 


* which hurts his Fame, endangers his Liberty, or puts 


c him to expence in defending, an Action lies; for the 


« Miſchief is in ſo far effected, though the Indiftment 7 


< be inſufficient, or an ig noramus be found. And in a 
« Caſe where the Perjury was ill aſſigned on the Indict- 
&< ment for which the Action for a malicious Proſecu- 
te tion was grounded, the whole Court diſmiſſed the 
« Objection of the ſuppoſed. incompetency of this 
Action, becauſe the party could not legally have 

2 been 
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nb. 210. 8.0. 


Evidence to prove a malicious Indifiment. 


it been convicted: obſerving, that a bad Indictment 
* anſwers the purpoſes of Malice by putting the 

« party to expence, and expoſing him, though it 
ce ſerves no purpoſe of Juſtice in nen the party to 
<« puniſhment, if guilty. 


&« If the Action for a malicious Proſecution be brought 
« apzinft ſeveral, and only one be found guilty, it is 
& ſufficient : for there is a great Difference between 
te this Action on the Caſe in the Nature of a Conſpi- 
< racy, and a Writ of Conſpiracy at Common Law: 
for in this Caſe the Damage ſuſtained is the Ground 
« of the Action. 


TITLE III. 


The Plaintiff in this Action muſt generally prove the 
Want of probable Cauſe. | 


Though an Action lie, to prevent uncompenſated 
&« Wrong to Innocence, for a malicious Proſecution, 
«yet it is not favoured, leſt the Courſe of Juitice 
* ſhould be impeded. And therefore if an Indi&- 
* ment be found by the Grand Jury, this is primd 
« facie a juſt preſumption of probable Cauſe, which 
e the Defendant, on a charge of having maliciouſly 
* proſecuted, is conſequently not called to prove, but 
* the Plaintiff muſt Gs | 


« And it ſhall lie upon the Plaintiff to prove 
« Malice: and even then, if he do prove this, yet if 
ce the Defendant ſhew a n Cauſe, he ſhall have a 
« Verdict. 


« And when hs Defendant finds it neceſſary or 
<« expedient to prove that there was probable Cauſe, 
« Eyidence given by the Defendant in ſupport of the 
Indictment is good. 

« Where 


Want of probable Cauſe neceſſary to ſupport an Action for 


a malicious Proſecution. 
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« Where the Facts upon which the ſtreſs of the pegel, Fig- 


wick. Lond. Tr. 


« Queſtion turns lie within the knowledge of the De- 2773. 


« fendant himſelf, there it is incumbent on him to 
« prove that they conſtitute a probable Cauſe, other- 
« wiſe the Plaintiff ſhall recover, without direct proof 
« of Malice. | | 


TITLE IV. | 
bat Evidence admiſſible in this Inſtance ex Neceſſitate 
Rei. 1 


When the Action is for a malicious Proſecution 


« for Felony, the firſt part of the Defence muſt be to 


« prove the Felony committed: and therefore, if no 


« perſon were by at the time of the ſuppoſed Felony 
« but the Wife of the Defendant or the Defendant 
« himſelf, their Oath at the Trial of the Indictment 
% may be given in Evidence to prove the Felony : and 
« accordingly HoLT, Chief Juſtice, in ſuch Caſe al- 


6 Mod. 216. 
Johnſon & Ux. 
V. Br: wn Ngo 

H. MSS. III. 
L. of Ev. 180. 


« lowed the Evidence of her Oath, which ſhe made TY 


at the Trial, to be given to prove the Felony com- 
« mitted : for otherwiſe one that ſhould be robbed 


ce would be under an intolerable miſchief : ſince if he 


te proſecuted for ſuch robbery, and the party ſhould be 
c at any rate acquitted, the Proſecutor would be liable 
4 to an Action for a malicious Proſecution without the 
> e of making a good Defence. 


8 c HAP. 


Of Deceit. 


CHAPTER VI. 


Of Drexrr. 7 


ee 4 This appears to be analogous to the Adio doli 
u. r. l. n. mali of the Roman Law. In its ſtricteſt ſenſe indeed 
Sbm ii. it is more limited: and lies where one man does 
D. v. . a thing in the name of another whereby that other is 
r. 217» ec damnified or prejudiced. As where one brings an 
ce Action in the Name of another without his conſent, 
c and ſuffers a Nonſuit, thereby charging the party 
te in whoſe name the Action is brought with Coſts ; 
<« or if he ſuffer a fraudulent Recovery. And in ſuch 
« Caſes the Writ of Deceit is the mean to reſtore-the 
party to the Lands, or the Profits, or the Debt, or 
4 to give him compenſation in Damages, according to 

the nature of the Injury. 


Fitz. N. B. « So for a ſpecial Varranty on the Sale of Goods. 
224+ 5 4 


u. . 7. This was regarded as an equitable Writ: which 
« ſhould not abate for Form, if it were good in Sub- 
« ſtance. . 


— 
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Comm, IL « But it could not be ſued by Attorney: and on 
Fine de the whole, an Aion on the Caſe in the Nature of 
* Deceit being more convenient and comprehenſive, 


© has prevailed in its ſtead in moſt Caſes of perſonal 
& Wrongs. 


— 4 PI 
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« This 


Agion on the Caſe in Nature of a Writ of Deceit.— 
Fraud muſt be ſhewn. | 


TITI E II. 


ACTION ON THE Ca in the Nature of Writ of 
| Dzceir. 


08 This lies where a perſon by falſe Affirmation | in 
* Words, or otherwiſe by equivalent Actions, _ impoſes 
© upon another to his damage who has placed a 
% reaſonable Confidence in him. As if a Man in 
te poſſcfſion of a horſe or a lottery ticket ſell it to 


« another as his own : for in perſonal Chattels Poſ- 


t ſeſſion is a Colour of Title; ſo as to be a reaſonable 
* inducement for the belief of ede r while 
nothing to the Oy appexreth, 


« As Fraud is the Giſt of this Afton, the Plaintiff } 


* muſt ſhew ſome Ground to prove that the Defen- 
© dant knew the Goods were not at his Diſpoſal. ? 


6 Where Wa Vendor affirms the Goods are the pro- 
„ perty of his Friend (a Stranger to the Buyer) and 
that he has Authority to ſell them; if the Plaintiff 
prove them the Goods of another, this is primd 
« * facie ſufficientz and he needs not to prove that the 
t Defendant knew them to be ſoz; for he has now 


te eſtabliſhed a ſtrong preſumption of Fact againſt the 


e Defence of their having been ſold by direction of 
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cog 176. 


* the Defendant's Friend: and after this proof, if 


« the Defendant would excuſe himſelf, he muſt ſhew 
that he himſelf was deceived by a ſuppoſed Owner, 


Ss 2 Where 
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Evident Defet?s not the Subjet of ibis Aion. 


© Where the Seller is out of poſſeſſion, the Action 
* muſt be grounded on an expreſs Warranty. 


* If the Seller affirm: the Rent of an Houſe to be 
more than it really is, whereby the purchaſer is 
© induced to give more than it is worth, an Action 
&« will lie for the Deceit, for the Value of the Rent is 
&« a matter which lies in the private knowledge of the 
« Landlord and Tenant, and mult. be the ſame to all 
« as a meaſure of certain profit, But if the Seller 
ce had affirmed only that A. B. would have given ſo 
„much for it, whereas A. B. had never offered ſo to 
fo; or if the Seller had affirmed it to be worth ſo 
* much, no Action would lie; for in either Caſe 
„ the Purchaſer might have informed himſelf 18 the 
« Value. 

« And ſo in al Caſes where the Purchaſer may 
* eaſily diſcover the true Value, or where the thing 


4c may be of more Value to one man than to another, 
« az Jewels, Pictures, cc. 


„Where the Defendant, having {kill in Jewels, had 
ce A ſtone which he affirmed to be a Bezoar ſtone, and 


s ſuch fold it to the Plaintiff, Judgement was 


<< arreſted becauſe the Declaration did not aver that 
« the Defendant knew it to be not a Bezoar one, or 
c that he wart anted it for one. 


« If the Vendor affirm an Horſe to be ſound Wind 
and Limb, whereupon the Purchaſer giving Credit 
© to the ſaid Aſſertion, purchaſes the Horſe, which 


„ turns out to have been unſound at the time of the 


Sale, an Action will lie for damages occaſioned. by 
. ' This Deceit: otherwiſe it-ſeems, if it be a clear and 


« eyident 


Evident Defrfts m not the 82505 of this Afton.—Whether 
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Big a Groung of this Action. 1 


« Warranty a Man cannot be reaſonably intended to 


« have included this in his Affirmation : he may in- 


« deed undertake for a plain impoſſibility, if he chuſes 
« ſo expreſsly to charge himſelf, and ſhall then be 
« liable in a ſpecial Action on the Warranty: but 


e under a general Warranty palpable Defects ſhall not 
ebe preſumed: to be included: unleſs the Horſe were 
ce purchaſed unſeen on the Credit of the Warranty. 


ce It has been ſaid, if a married Man pretend to be 


ce ſingle, and marry A. B. ſh: may bring an Action to 


* recover Damages for the Injury done her by the De- 
ec ceit: but that ſuch an Action will not lie for a Man 


« who is impoſed on by a married Woman, becauſe 
te the Converſation and Contract of the Wife will not 


é bind the Huſband. 


« Yet it ſhould ſeem this latter Rule cannot. be 


evident Defect: for then without a very ſpecial 


te without ſeveral Exceptions; for he may have paid | 


_ * Debts in confidence of her being lawfully his Wife, 


« and that he was legally liable on her Account: and 


te it ſeems unreaſonable that the real Huſband ſhould | 


* not anſwer for this impoſition practiſed by the Wife, 
e ſince he might have prevented it by not ſuffering her 


“eto live as a ng Woman, or by ſuing a Divorce, 


© The greater difficulty aim to be, with regard to 
* the Action on either ſide, that it is grounded on a 


© Felony ; and that the private Tort therefore merges 
in the Felony: yet the Court upon a Motion in 
858 3 Sur Arreſt 


Tr. 36 Car. II. 
e ing the Action to be maintainable. 


Whether Bigamy à Ground of this Action. 


« Arreſt of Judgement in ſuch an Action brought by 
% Woman, gave Judgement for the Plaintiff, hold- 


« And ſuppoſing the party tried for Bigamy and 
60 acquitted, there ſeems no Reaſon for doubting that 
in ſuch Caſe the party diſhonoured and aggrieved 
&« by a marriage thus illicitly contracted with her might 
© bring his Action for the Deceit : for, as before has | 
been obſerved, the Evidence on the Indictment is 
« not Evidence on a civil Action reſpecting the Mar- 


< riage. 


Evidence upon Iſſues criminal. 


RR 


. Of Evipzxcz upon ISSUES CRIMINAL. 


« We are now to enter on the third and laſt Part of 
* this Third Book : the ſubject of which will be the 
* ORDINARY CRIMINAL JURISDICTION at COMMON 
« Law, and the EvIDENCE FT 4 to the ſeveral 
Charges included e it. 


« And this we think will be beſt treated by com- 


« mencing the Inveſtigation with thoſe Miſdemeanors 
« which have been precedently conſidered in another 


« View as the ſubject of civil Action: proceeding 


* thence to Offences, which, though not capital, are 


« the ſubje& not of civil Action, but excluſively of 


ti Indiftmentz or, if ever of civil Action, yet ſo 
t unfrequently and ſecondarily as not to be properly 
ce referred to our former Claſs of neutral Cauſes, for 
66 which either the private remedy or the public ſatis- 


* faction was indifferently purſuable: our third Claſs 
vill be capital Offences z not all, for it is a melan- 


% choly Truth that this would open a wide and dreary 


« Proſpe& indeed, but ſome of the moſt remarkable, 
beginning with thoſe neareſt to miſdemeanour, and 
< terminating with thoſe which are the 1 Offences 
8 + na Society. 


884 e 


1. Aſſault, 


2. Slander, © 


3. Deceit. 


II. 
I. Barreiry, 


2. Perjury, 


3. Corruption, 


4. Extortion, 
5. Malicious Miſchief, 


Aſſemblies, 
| II J. 
1. Malicious Miſchief, 
2. Riots, | 
3. forgery, 


Of Evidence upon Iſſues criminal. 


4 This will divide the Articles to be now conſidered 
* into Tux IE SECTIONS : . 


Where not 
fe elonious, 


| felonious, 


4. Coinage, where not regarded as Treaſon. 


5. Grand Larceny, 
6. Ronnxny, 


7. HousE-RBAK IN, Hovusz-BURN- 


ING, &c. 


$. WiLzvuL SINKING of Ships, &c. 


9. Mamu, and other extreme perſonal. 


Outrages, 


10. Murper, 
11. TREASON. 


SE C- 


of Tndiftmint of Aﬀſeut 


SECTION F 


CHAPTER I. 


SO Adbavitt 
& What is an Aſault and Battery in general has been 
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4 ſeen already under the conſideration of private 


« Wrongs, for which a compenſation was to be given 
« in Damages by civil Action. 


« We have now only to treat of ſome few circum- 


Comm, III. 


1 7 ook, P. C. 
134 


<« {ſtances reſpecting theſe Offences, when proſecuted 


« by Indidtment or Information. : 
« And firſt, a fighting in private, bud \by con- 


« ſent, with unlawful, and much more if with deadly 


« weapons, is an Aſſault which may be brought to 
Trial by Indiliment: if in public, it is ſuch a con- 
<« tempt of the public Peace, and ſuch an incitement 
te to Diſorder, that it is denominated an Affray. 
Again, an Aſſault is committed by ſtopping the 

6 Horſe on which a perſon rides, 

« On Indictment for Battery upon Dr. R, the Evi- 
&« ꝓidence was, that the Defendant did /pit in his face. 
« Per HoLT, Chief Juſtice, it is a Battery. And, 
ce per ipſum, though one cannot Juſtify a Battery by 
« fon Aſſault demeſne, by pleading it to an Indittment, yet 
« he may give it in Evidence upon Not guilty. 


ce It is unneceſſary. to add, that an Indictment of 


« Aſſault may be maintained for turning looſe a wild 
« Animal againſt a Man with intent to hurt or inti- 
1 midate him. 

T 171 B Il. 


of a SAULTS ſpecially circumſtanced, and therefore 
enhanced in Criminality. | 

 & As$AULTS in Places particularly appropriated to 

ce the maintenance of Peace and good Order have 


* 


From Affraier. 


© been 


* 4 , 
2 33 H. VIII. 


b. 12. 48. 


Ln 
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a. 
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10 June, 1541. 


1 St. Tr. 
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Aſſault in the Palace. 
c been diſcriminated by Law as liable to a more ex- 
, emplary .Puniſhment. The Principle in itſelf is 
obvious, but the Mode adopted for maintaining the 
« Reſpect due to the Reſidence of the firſt executive 
* Magiſtrate and to Courts of Juſtice is ſtrongly 
marked with the harſh characters of a rude and 
0 ferocious Policy. | 

| Par. 2. 
1. In the Palace. 


« For it will ſeem ſtrange to thoſe not converſant in 
*« our legal Hiſtory, that little more than two Cen- 


z turies fince a Bill ſhould have paſſed under the Title 


4 of The Bill for the Houſehold : by which if a Perſon 
ce ſtrike another in the King's Palace, he ſhall have 
« Judgement to have his Right Hand ſtricken off, and 
“ to ſuffer Impriſonment for Life. And there is a 
« diſguſting Detail of the Ceremony to be uſed, and 
the attendance for the performing of this Execu- 


If appears that a few Months 
after the Statute Sir Edmond 
evet, of Norfolk, Knight, was 
arraigned and convicted by an In- 
gueſt of Gentlemen and Yeomen 
(whether a Moiety of each, or 
that the firſt is meant of a Grand 
Fury, does not appear) of firiking 
one Maſter Clare, of Norfolk, 
Servant to the Earl of Surrey, 
in the King's Houſe, in the Ten- 
nis Court. And when Judgement 
was on the point to be executed be 
defired (ſtanding at the Bar, and 


 ex;efting inſtantiy to ſuffer the 
firoke) that the King 


would be 
Pleaſed to take his left hand, and to 


ſpare the other: for if my right 


hand be ſpared, I may, ſaid be, 
bereafter do ſuch good ſervice to 
bis Grace as it ſhall pleaſe him to 
appoint. Of this ſubmiſſion and 
requeſt the Juſtices forthwith in- 

the King, who of bis good- 
16/7, confidering the gentle heart e 
the ſaid Edmond, and the good 


report of Lords and Ladies, granted 
him pardon, and that be ſhould loſe 
neither hand, land, nor geods, but 
ſhould go free. | | 
The learned and judicious Editor 
remarks that it ſeems doubtful whe- 
ther the proſecution was grounded 
on the Statuie: and accompanies 
this Caſe with an obſervation on 
the infrequency of this puniſhment, 
which muſt relieve in a degree the 
Horror excited by the Idea of its 
poſſible exiflence. © 
| 8 is a Curious exception with 
regard to Noblemen, which ap- 
fears to have more conſulted their 
Safety than their dignity. That 
nothing in the At ſhould extend to 
their ftriking their Servants with 
their hands or fiſts, or with any 
ſmall ftaff or flick, for correction 
of offences. The ſame proviſo is 
extended to other perſons in general. 
But the mention of Noblemen firik- 


of ing their Servants with their fiſts 


is characteriſtic of thoſe times. 
. ** tion, 


* 


Aſſaults in the ſuperior Courts of Juſtice. 


08 tion, from the Lord Steward to nn in the moſt 
«© menial 99 8 


Ab een in. Gen ls ne 2b 
&« prove that blood was drawn by the firoke. 


« An extraordinary Caſe is recited by Sir Edward 
« Coke, in which Peter Burchet, priſoner in the Tower, 
« ſtruck; within the Tower, John. Longworth, his 
„Keeper (who ſtood in a Window reading of the 
« Bible) with a Billet on the. head behind, whereby 
« blood was ſhed, and death inftantly enſued : this 
te being without any provocation was adjudged Murder, 
&« for which he was attainted; and before his execu- 
tion (which was in the Strand, over- againſt Somerſet 
« Houſe) his right hand was firſt ſtricken off by force 

« of the Statute of 33 H. VIII. for that the Tower 
was one of the Queen's ſtanding Houſes or Palaces. 


Par. 3. 


2. In ibe ſuperior Courts of Juſtice. 
te Another ſpecies of 4ſſaulk, highly aggravated by 


e the Place, conſiſted in drawing a weapon, with in- 


c tent to ſtrike any of the Juſtices of the ſuperior 


« Courts, or the Chancellor : and for this the Offender. 


e was to loſe his right hand, to forfeit his lands and 
goods, and to be ſubject to perpetual impriſonment : 
ce ſo if any man actually ſtrike a Juror, or any other 
ce perſon in Meſiminſter Hall, or in any other place, 
te ſitting the ſaid Courts, or before Juſtices of Aﬀfze, 
c or Oyer and Terminer, he ſhall have, ſaith Lord Coke, 
ce the like puniſhment : but in that er if he make 


3 Inft. 140. 
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| 
| 


1 in Churches or Cburcb- yard — n a privy 
: Counſellor. 


an Aſſault, and ſtrike not, the Offender ſhall not 
« have the like puniſhment. | 


Par. 4. 
3. In Churches or Church-yards. 


A third ſpecies of 4/au/t and Battery, puniſhed 
te in a particular manner, is friking in Churches or 
* Church-yards : places which ſhould ſuggeſt Ideas 
te capable of controuling the turbulence of paſſion, 
1 and of ſubduing the rancour of malice : ſo as to 
leave no place in the heart but for the calm and 
« benevolent Affections: but for this Offence the Le- 
<« giſlature has inflicted an eccle/iaſtical, not a civil cen- 
« ſure, Excommunication ipſo fafio: and if he ſtrike 
& with a Weapon, or draw with an Intent to ſtrike, 
e that then, beſides Excommunication, he have one 
ce of his ears cut off, or having no ears, be branded 
« with the Letter F. in his Cheek. In theſe latter 
c Proviſions the Legiſlature ſeems to have appointed a 
„Kind of Puniſhment which counteracts its own 
« Principle : attempting to check rude and ferocious 
Conduct by an Infliction too ſtrongly marked with 
« other characters than thoſe of decent and temperate - 
« ſeyerity. 

Par. 5. 
4. Aſſault on a privy Counſellor. 


« Attempting the life of a Privy Counſellor, when in 
it the execution of his Office, or aſſaulting, ſtriking, 
« or wounding him in Council, or Committee of 
cc Council, is Felony without Clergy : the particular 
« occaſion of the Act is noticed in a ſublequent part of 
this Treatiſe, 
| « Theſe 


| Aſo in Churches or Church-yards | with Intent of 


| Felony, 


Par. 6. * 
«© Theſe Articles are referred to the common Title 


« of Aſſult, though ſo diſtinguiſhed by Law that 


they might have claſſed a-part under an higber De- 
« nomination : yet as the Act itſelf is the ſame, though 
« differed by circumſtances, and as in theſe times 
te there is little probability of ſuch offences being 


committed, at leaſt thoſe of ſtriking in the Palaces, 


© or in the King's Courts of Juſtice, it appeared ſuf- 
« ficient merely to make mention of them here. 
Par. 7. 
Aſſault; with Intent to commit a Felow.. 


« We have to add, that not only common Ads of 
« Petulance or Reſentment, but Attempts of more 
« atrocious Injuries to the Perſon, from the brutal Ex- 
« ceſs of other Paſſions, come under the legal Idea 
© of an Afault, if no Evidence is given that the 


te greater ſpecific Crime has been ries. perpe- 
kc trated. 


CHAP- 
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21 Slander as @ public Offence. 


CAATIER II. 


of SLANDER as @ PUBLIC Orrxxcs, 


8 « We are now to treat of SLANDER as a PUBLIC 
«+ Wrox, ſubject to Indifiment or Information. 


TI TIE II. 
General Diftinftion between the crviL and the CRIMINAL | 
| Suit. - 


« The firſt and leading Diſtinction conſiſts in this, 
* that where charged by Judifment, the Defendant 
* ſhall not juſtify by reaſon of the Truth of the 
Words ſpoken, as in a private Action for Damages | 


* we have ſeen that he might have done. 


= And this. o not only i is underſtood to mean that fe 
« < ſhall not juſtify by Plea, but that he ſhall not be 


« permitted to give the Truth of the Words ſpoken, 


© or written, in Evidence on the general Iſſue. 


« It has been obſerved, that the firſt Deciſion 


founded upon this Doctrine may be traced to the 


«© Star Chamber : but if the Principle be juſt, and 
* ſuch as any Court of Juſtice would equally have 
& adopted, had the Queſtion originated elſewhere, 


& this circumſtance will not affect the ſubſtantial Au- 
” thority. 


% Now, if the Rule be applied to mere perſonal 


« Attacks (and of ſuch only we have at preſent to 


< treat) it will be found conſonant to the Principles of 
civil 


4 Man ſhall not juſtify the Truth of it on Inditment or 


Information. 


civil Order and to the Rights of Individuals, in their 


« relation to Society. If a Man be guilty of an Of- 


« fence, for which the Laws have provided a deter- 
*« minate Puniſhment, let the Thief, the Robber, or 
es the Murtherer, be called to anſwer according to 


«© thoſe Laws, There are Courts, there are Modes 
« of Trial, there are preſcribed Rules, for aſcertain- 


e ing the Validity of the Charge. But let not anti- 
« cipated Cenſure go forth : irreparably injurious to 
« the innocent; and not adapted to the eric of public 
« Juſtice againſt the guiliy. — | 


TITLE III. 
Of Libel on deceaſed Perſons, 
« It has been ſaid that a dead Man may be libelled. 
« And afſuredly a wanton attack on the character of a 
« deceaſed individual, wounding the Peace and ble- 
« miſhing the Honour of his Family, may be ſo made 
« ag to entitle the Son of the deceaſed to reſtrain, by 
«an Appeal to the Authority of the Laws, this un- 


0 


« generous Treatment of the Memory of a revered 


Relation. To ſue for damages he may juſtly diſ- 
6 mk a public Proſecution is the ſuitable reſort. 


TITLE IV. 
Hiſtorical Statement. 


The Principles concerning hiſtorical Statement of 


t Fats and Opinions relative to public Characters, 
te belong to another Title: that under which we are 
* to conſider what conſtitutes a GENERAL or PUBLIC 
„ T.1BEL, in contradiſtinCtion to private Slander, and 


tc what amounts to an Exemption from this 2 20 of 
" Delinquency. 


9 8 | « With 


Of PunLIicaTiON of , Linz. 


« With regard to perſona! or private Libels, a Bill 
ct or Declaration in a legal ſuit is not to be conſidered 
ce as libellous, though it may import the ſevereſt Cen- 
«ſure on the Character of the Party, if it be n 
© to the Point under zudicial Inquiry. 


« Thus, in an Affidavit © in conſequence of a Refuſal 
by a Juſtice of Peace to licenſe an Alehouſe, theſe 
« Expreſſions were contained And moreover, I ſhould 
ec have thought myſelf deſerving of all which Sir J. A. 


bath ſo FALSELY ſworn againſt me, if \the Fear of 


1 R. Abr. M. 


1683. 
III. St. Tr. 
b. 313. 


« any Power upon Earth could bave moved me to all ju- 
ce Jdicially againſt my Judgement. 


© And the Court were clearly of opinion, that the 
& Defendant was not anſwerable for this Allegation, com- 
e prized in a legal proceeding, and material to the 
e point in Queſtion. And a very ſtrong Caſe was 
« cited, formerly determined upon the ſame rin” 
« ciple. | 


i 
Of PUBLICATION. 


e Proof of Publication is neceſſary : and here it is 
© to be ſeen what ſhall amount to Publication of a 
& perſonal Libel ; reſerving the Conſideration of a 
e public Libel to its proper Place. 


% The Caſe of Sir Samuel Barnar diſton is indeed an 
ce extraordinary one, This was an Indictment for a ſup- 
e poſed public Libel: but it may notwithſtanding be 
„ proper to conſider it in this place, and to examine in 

« what 


Rules and Obſervations. 


re what Light it could have been conſidered, had it 
ce been a Letter addreſſed to one of the parties crimi- 
« xated in it. 


<« The Evidence againſt the Defendant conſiſted in 
Letters to a Friend intercepted at the Poſt Office, 
« And the Chief Juſtice Fefferies placed the whole 
« ſtreſs that they being ſealed and directed, and ſent to 
* the Poſt Office, it could be for no other PT 
«* than for „ 


« But this is to place an intent to commit a miſde- 
«* meanor on the foot of an intent, manifeſted by 
« overt Act, to commit Treaſon : notwithſtanding the 
« marked diſtinction in Law between the two Caſes. 


« The true Line appears to be otherwiſe drawn by 
« the Law of this Country; z and that the Ad of Pub- 
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P. 327. 


* lication muſt take place before the 3 can DE 


o legally chargeable. | 


« A perſonal Libel i is publiſhed when it arrives to 
<« the perſon againſt whom it is written, purſuant to the 
« deſign of the Author, or is made known to any 
« other perſon by any means to which the diſſent of 
4e che Author 1 is not neceſſarily implied. 


VI. 
General Remarks. 


TiTLE 


We will not here miſpend time on the Conceit of 
« a Man's being puniſhable for a Libel on himſelf. 


Tt There 


IV Comm. 150. 
2 Brownl. 151, 
12 Rep. 35. 
Hob. 215. 
Poph-. 139. 
Haw, V. C. 195. 
Moor, 813. 
Hob. Pl. 63. 
Barrow v. 


Lewellin. 


12 Rep. 35 · 


| 
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Information for Libel—The Parly ſuing is to exculpate 
| bimſelf. 


There are other Queſtions concerning Publication: 
« which, together with the Evidence of the libellous 
import of the matter charged, will be more pro- 
« perly conſidered under the head of public Libels, in 
© which chiefly they ariſe. 


In this, as in other Caſes of Miſdemeanor, the 


+ fingle Evidence of an Accomplice is held ſufficient 
c to convict. 


TiTLte VII. 
Information, Rules concerning. 


On an Information, the Court, where the Nee of 
« the Subject will admit, requires the party applying 
u to make ground for this extraordinary relief, by ſwear- 
ing that he is innocent of the charges imputed to 
c him. 


« But where the charge is ſuch, by its ambiguous 
« and artful Mode of Inſinuation, that the party cri- 
© minated, if innocent, cannot ſee how ſpecifically to 
d anſwer it, this Rule does not hold. 


c There is a curious Caſe of Information for a 

*« Libel joined with another Offence : it is this: There 
« were four Counts in the Information, The firſt 
charged the Defendants, with others, of a Riot; the 
s ſecond, for publiſhing a Libel; the third, a Riot and 
Lidel; and the fourth, that they, maliciouſly intending 
eto diſquiet Daniel Cooke (the Proſecutor in the Name of 
the Crown) and to deſtroy his domeſtic Peace and 
*« Happineſs in his Family, and the comfort he had in 
© his two Children, Jobn and y Cow, and to hurt 
* and 


formate for Libel and Riot, 
« and injure him the faid Dei in his Trade and Bu- 


« ſineſs of a Grocer, and to traduce and ſcandalize his 


« ſaid Son and Daughter, J. C. and Ja. C. being per- 
41 ſons of good name and of chaſte and virtuous 
« lives and converſation ;' and to ſuggeſt the ſaid ſon 
<« was a diſhoneſt ill-diſpoſed perſon, and the ſaid 
daughter a diſſolute, &c. and an ill-diſpoſed per- 
« ſon, and to make it be believed that ſhe had been 
got with child of a baſtard, and had been delivered 


« of a baſtard child in London, in order to conceal its 


birth; and deviſing to hurt them che ſaid J. C. and 
Ja. C. in their good name, and to bring them into 
&* hatred and contempt, did, with loud voices, and in 
« a public and ludicrous manner, in the preſence of 
« divers liege ſubjects, ling, publiſh, and pronounce 
« divers falſe; ſcandalous, malicious, and obſcene libel- 
te Joxs ſongs, of and concerning the ſaid J. C. and 
Ja. C. greatly reflecting upon the characters and 
« reputations of them the ſaid J. C. and Ja. C. 


The Information then ſets forth the two ſongs ſe- 
« yerally : applying them to the ſon and daughter by 


« neceſſary innuendoes. On this fourth Count the 


_« Defendants were found guilty. 
« Theſe points were determined. 
That the two Songs, affecting the two FTI AE 


* ſon and daughter of D. C. are well included in one 


« Indictment; the charge jointly applying to both, 
e that they were ſung at the Father's door, to diſeredit 
© him and his children, and diſturb his domeſtic peace 
* and comfort. 


Tt 2 „That 
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Difference between Aftion where one of the Counts is bad, 
a Damages on the whole, and Information. 


by That the two Defendants were well joined in one 


« Inditment, where the Offence ariſes wholly from a 


joint AR criminal in itſelf, 


« Thar if the latter ſong were not libellous, it 
would only, upon Indictment or Information, go to 
« leflen the Puniſhment, and ngt to arreſt the Judge- 
« ment, it not reſembling the Caſe of an Action where 
« there are ſeveral Counts, and ſeveral Damages given; 
« and one of the Counts being bad, the Plaintiff, if 
« this be objected, cannot have Judgement: for the 
« reaſon for which this applies to Actions does not 
« hold in Indictments or Informations. 


« Of thoſe which have been proſecuted under the 
% Denomination of 3/a/pbemous Libels, it is not now 
« the place to ſpeak. Some notice will be taken of 
« them in the latter part of this Work, 


+3. 
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Of CnzATIno. 


« To deceive another of is property, either in 
« tranſactions of bufineſs or in {ipularions of amuſe- 
© ment (as if a perſon play with falfe dice) is an Of- 
* fence at Common Law, puniſhable by Fine, Impri- 
„ ſonment, and the Pillory. © 8 
With reference to particular Trades, a great mul- 
© titude of Statutes have been enacted for the pre- 
e vention of Deceit, 
ln regard to Bakers || in breaking the Aﬀſize of 
Bread, with reſpe& to Price, Quantity, or Qua- 2 
« lity, and Butchers ſelling bad meat J. 
With regard to the Brewers and Vendors of Beer, 
« Wine, and other Liquors, the Sellers and the Spin- 2“ 
« ners of Wool; Goldſmiths | and Tradeſmen of al- 
<« moſt every conſiderable Deſcription. 

To another ſpecies of Deceit, by obtaining Money 
« or Goods under falſe pretences, remedy is applied 3 
te by two Statutes, which puniſh by impriſonment, 
© fine, whipping, pillory, or other corporal pain, as the 


* Court ſhall direct, or by Tranfportation, the Of. 


te fence of defrauding another of any valuable chat- 


ce tels, by any falſe token, counterfeit Letter, or falſe 


« prerence, or of pawning or diſpoſing of another's 
4e Goods without conſent of the Owner, 
"HS "Tran „ 
Wit interefted in the Queſtion as Jufering by the 
Driäeceit charged. 
« On this head' inſtances oecur in the Books, of 
40 Evidence admitted for the Detection of Fraud, 


* Of this laſt 43, auben its operations and c 68 come to 


enſequenc 
the Teft of Experience, a Judgement ill be fermed : leſs advanta- 
lis probably to its promoters than to its oppe/er: 


Tt 3 « which 
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2 Hawk, P. C. 

238. | 
Comm. IV. 
158. 


1210. I. e. 29. 
IMs III. c. 6. 


© 5x K. in. 
Co 7. 

1 J. 1 e. 18. 
55 W 
e. 25, 517. 

28 G. III. 
12 II. 
c. 26. 


C. Bo 
30 G. II. c. 24. 
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Rex v. Nunez. 
2 Str. 1043. 
Rex v. Whi- 
ting. 

Salk, 283. 


Rex v. Brough. 


Tin. 


Str. 1229, 30. 


Where the Porly cheated al be a Witnth 


« which will farther illuftrate the Title diſcuſſed al- 
. ready, of Exceptions to the Competency of Witneſſes | 
*0n account of Jnvergs. 


In ä of A Cheat in obtaining a Judge- 
ment, the Wife of the Perſon againſt whom the Judge- 
ment was obtained was allowed to be Evidence; be- 
cauſe on ſuch Information the guilty perſon is fined to 
the King; and that alone is the mere Reſult of the 
Proſecution : for although the Court doth often ſet aſide 


the Judgement to vindicate the Affront done to the 


Court, yet that is not a natural nor a neceſſary conſe- 
quence of the Proſecution, and the Grace of the Court 
ought not to ſtop the Courſe of the Law, or deprive 
the King of a Witneſs to puniſh Offenders, 


The Defendant was found guilty ** accordingly” 
upon the oath of the party * cheated z" Waun, 
ment was afterward vacated. 


«Jn Strange this opinian is controverted by the 
« CHIET Jus rien: “ and the Caſe in Salkeld, with 
tc the Opinion of Lord Hor r, is mentioned as an 
G * to the contrary. 


« And when this Point came r afterward to be argued 


ct on an Inditment of Perjury, the Caſe was this: 


One Wharram employed James Broughton, the 
Brother of the Defendant, to ſell a diſtant Eſtate 


„for him: Wharram charged James with having 
« ſunk 700 l. of the purchaſe-money, and filed a 
« Bill, on which he obtained a Decree to account: 


(ug 


* Hardwicke. | 
after 


— — 
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A after this Fomes pretended to have found a written 
Account, wherein he had given harram credit for 


« the 700 JI. obtained a re- hearing and examined his 
« Brother, Thomas Broughton, the Defendant, who 
« (wore that James ſent him the Account into Yorkfbire 
© to ſhew M barr am, which he accordingly did: Whar- 
© 7am owned it to be his band, and declared that he 
| & had forgotten it. The Chancellor was of opinion 
© this account was a forgery, and therefore varied 
© not his Decree ; but recommended the proſecution of 
James; who thereupon run away. 


„ Mbarram then indicted the Defendant for Pay. | 


«and offered himſelf as a Witneſs: which was op- 
* poſed by Strange on the Authority of Rex v. Whit- 
« ing and Rex v. Nunez already Cited; and alſo of a 
c Caſe ſubſequent to thoſe, in which the Chief Juſtice 
LEE refuſcd ro ſuffer any of the Defendants in 


Nen v. Ellis, 


Ejed ment againſt whom the Verdict had been given 5 * 


* to be examined on an ladid ment for Penury in 
Evidence given on chat Trial. 


« And on this Caſe Luz Chief Juſtice declared he 
« was for hearing the Evidence of Fharram; becauſe 
&« as no Bill of Exceptions would lie, the Proſecutor 
te would otherwiſt be without remedy, and the De- 
e fendant if convicted might move for a new Trial: 
é He ſaid he would give no opinion at preſent, far- 
te ther than obſerving that in Nunez's Caſe the ſuit 
„in the Exchequer was then depending, whereas the 


« ſuit in Equity 1 in the preſent Caſe e to be at 
« an end. 


* Thereupon Wharram was examined: and in all 
„parts of his examination contradicted the Defen- 


Mic. 3 0.1. 


« dant: But Strange inſiſted that being only a fngle | 


Tt 4 Witneſs 


Conſideration of former Caſes continued. 


« Witneſs in point of Perjury there was no occaſion to 
«.p0 into a defence: Of that opinion was the Obief 
& Juſtice, and the defendant was acquitted, 


te Tn the diſcuſſion of theſe Authorities in the Caſe 
ct already cited, the Principle of the Deciſion in this 
« Caſe of Broughton, and Parriss Caſe is mentioned 
« with decided Approbation: .And the Point now ap- 
© pears to be ſettled. And that Caſe indeed, as we have 
© ſeen, goes farther than grounding the Rule upon the 
Right of adducing Evidence on behalf of the Crown 
to ſupport a criminal Proſecution : it goes to the ge- 
* neral Queſtion, whether where the witneſs on a qui tam 
« Action offers Evidence to maintain the ſuir, in order 
e to _ puniſh the Lender on an uſurious Contract, the 
« gbjection that he teſtifies in his own favour ſhall go 
4 to his Competency, although his Evidence could not 

« be uſed, nor a Verdict, grounded upon it, pro- 
e duced, in a direct ſuit to defeat the Contract; or 
* whether it ſhall be taken as a circumſtance of influence 
« poing only to his Credit. To repeat this now may 
« be thought not improper, becauſe the Diſtinction 


« is of importance; and the extent of the ye 
< merits to be clearly underſtood, 


Upon that occaſion Smith's Caſe was examined : 
cc which was this 3. 


« Smith, the party to an uſurious Contract, offered 
tc himſelf as a Witneſs on an Information founded on 
« the Statute againſt Uſury: and it was reſolved that 
& he ſhall not be admitted: becauſe he ſhould then 
« in effect be Witneſs in his own Cauſe, and avoid 
his own Bonds and aſſurances, and diſcharge bimſelf 
« from the Money borrowed: and though he com- 


% monly raiſe up an Informer to exhibit the Informa» 
* don, yet in Truth he is the 1 80 


2 8c This 


ah Folk Tokens, 
« This wi Reaſon. Py may remember the Court 


tt entirely rejected, and on the other they ſeem to have | 


« cumſtances,) on the Ground that a Witneſs cannot 
'& be faid to avoid his Contract by teſtimony which 

« would not be receivable! on an Action of Debt _ 
« the Contract. Y 


« decided, (though = to the peculiar cir- 


« I Hunn's Caſe indeed there was 2 Peder abt 
ie the Value of the Loan: and of courſe the Plain- 
te tiff either had the Money or would have retained 
«the Pledge : but the reaſonings go to the Admiſſi- 
« bility of his Evidence independent of that ome 
« lar circumſtance. Þ i 


« Tt is held that at Common Law obtaining Money 
& (or other things) on a bare verbal Aſſertion that a 
te perſon entitled to receive it ſent for it, is not indic. 
4 Ale as Deceit; for it is accompanied with no artful 
ec contrivance, but dependeth wholly on a bare lie: and 
< jt is ſaid to be needleſs to provide Laws for miſ- 


te chiefs againſt which common Prudence and Caution 
© may be a ſufficient Security. 


te And on the Statute of H. VIII. juſt cited, the fol- 
< Jowing Caſe has been determined: that where the 
te Defendant came pretending ſuch a perſon had ſent 
<« him to receive 20/. and received it, whereas the ſaid 
te perſon did not ſend him; that it was not among 
c unleſs he came with falſe tokens. 


© The words of the Act are, If any perſon falſely 


te and deceitfully obtain or get into bis bands or poſſeſſion © 


* any money, goods, chattels, jewels, or other things, of 
Aan other perſon by colour and means of falſe token, 


« And it ſeemeth that the indictment ſhould aver 


I ſpecially what the falſe tokens were : fraudulently 


procuring 


1 Hawk. 183, 


Blackerb. 79. 


33 H. VIII. 
Is 


650 . of Contra and a 
public Fraud. 


122525 13 n Aortic a perſon by aig there 


not within this Statute: for this is no Evidence of 
* a falſe token, but of a-falſe affirmation only. 


5 be a, ee 


ow c Statute. | | 
„ee Defendant was indifted for ſelling Beer ſhore 
1 Bor lang of the due and juſt meaſure; to wit Sixteen Gallons 


« as and for eighteen: and on this Inditment he was 
„convicted. 


2 - 22 In Arreſt of Judgment it was moved that this was 

not indictable: being not a ſelling by falſe mea- 
« ſure; but a breach of a Civil Contract for which 
te the party injured ſhould have ſued to have ſatisfac- 
rr” tion in damages. And a Caſe was cited as in point 
Hil =40- I. * to this diſtinction: and another Caſe, for ſelling 
. Coals as and for two Buſhels, being a Peck ſhort of 
roy Meaſure: and a caſe in Salkeld of a remarkable 


T. 4. A. B. K. © breach of Contract to a conſiderable Amount, not 
* held indictable. 


The court was accordingly of opinion that this 
« muſt be conſidered as an impoſition detrimental to 
« the individual who ſuffers by his own carelcfneſs, and 
*% who may have his reſort to his civil remedy by Action; 
+ but that it is not ſuch an offence as, like ſelling 
« by falſe weights and meaſures, affefts the Public: no 
e falſe Tokens are given; it is only a non-performance 
« of his Contract. 

« Mr, 


— 
e And Mr. Juſtice Vilmot cited a Caſe where, upon 
an Iadictment for ſelling fix Chaldrons of  Coals, 
« which ought to contain thirty-ſix Buſhels, at fix 
« Buſhels ſhort, Lord Raymond was fo clear that he 
« ordered the Defendant to be acquitted. 


© But, in another Caſe this Doctrine ſeems to have 
<« been carried too far: or rather, that the Evidence 
4 did not take the Caſe out of the Statute. 


That was a Caſe of ſelling Ale in veſſels marked, 
te ag containing ſuch a meaſure : which ſeems to be 
« clearly a falſe toten: yet the Indictment was quaſhed 


on Argument upon Motion. Mr. Juſtice Fofter 


« expreſſes himſelf not Tas with that Caſe. 


e Another Indiament for felling Oats, as and for 


« four Buſhels, whereas they wanted half a Buſnel of 


the juſt and due meaſure, was quaſhed the ſame 
« day with that againſt Wilders; the Counſel, who 
6 was to have argued for it, acknowledging it 'could 
c not be ſupported. 


« And in Wheatley's Caſe, as in a preceding one, 
&« this Fraud was compared to that of ſelling an un- 
« ſound Horſe for a ſound one; the Remedy for 
« which could be only a civil one. 


“ On the other hand, where no civil remedy has been 
« deemed to be open, for the ſecurity of the public 
* an Inditment may. As if a Minor goes about 
« Town, and pretending, to be of age, defrauds per- 


50 ſons ; 
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90. Il. © 5. 


Preiences to Witchcraft; 
< ſons of their Goods, and pleads Non-age, he may 
© be indicted for this mal-prafice as a common Cheat. 
; WY T ITI II. 
Witchcraft. 
_ * Witcheraft® is now reduced to this Title, in effect: 


4 for no proſecution ſhall be carried on, or ſuit or pro- 


« ceeding commenced againſt a perſon for witchcraft, 


| © ſorcery, inchantment, or conjuration, or for charg- 


9 er ſon's 
242 2 tbe 
State of Vir. 


ginia, p. 241, 2. 


ing another with any ſuch Offence, 
« But a perſon pretending to exerciſe Witchcraft, 


or to tell fortunes, or by his ſkill and knowledge in 


« any occult or crafty ſcience to diſcover goods or 
« chattels ſuppoſed to have been ſtolen or loft, ſhall, 
« on conviction, upon Indictment or Information, ſuf- 
*« fer impriſonment for one Year; and once in every 
« quarter of the ſaid year ſtand for an hour in the 
cc pillory of the market town in the county where 
© the offence was committed; and may alſo be com- 


ie pelled to find ſureties for good behaviour. 


— — 


The reviſed Code ® of Vir- 
ginia propo/es treating this Pre- 
tenfion in the ſame manner. But 
if ducking were the Puniſoment 
affixed in England (as that Code 
ſuggeſts for the State for which it 
is defigned) I fear the old habit e 
ſwimming (otherwiſe drowning) 
of Witches would revive. Befide 
that I think the comic Vizor a 
very unſeemly Maſque to be worn 


on the awful Countenance of pubs 


lic Juſtice. And here J am ne- 
ceſſitated to objerve a very differ- 
ent objection frites me to a ſpecies 
of Mutilation, at which Moarfty 


and Humanity revolt, recommended 


by the ſame Code as the Penalty for 
certain Crimes, againſt which, I 
truft, Virginia has an adequate 
ſecurity in Climate, Conſtitution, 
and the Manners of its Inhabi- 
tanta. The Juriſprudence, crimi- 


of nal eſjecially, that may be adopted 


by the American vr is an ob- 
je of unſpeakable importance. 
* admirable Liekts in the 
political Production of that rifing 
Empire ( for Jo I iruft it ts) of 
Peace, Freedom, and Virtue. Therr 
Candour will accept a well-intend- 
ed remark, ſhould it happen 10 
reach them: and their Wiſdom 
will eveigh the Ground of it. 


SE C- 
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SECTION IL 


« We are now arrived at that Claſs of Offences 
« which is rarely the ſubje& of a civil Action but of 
« a criminal Proſecution : ſome of them frequently; 
ce qthers, eſpecially the firſt, more rarely. h 


CHAPTER I. 
Of BARRETRY, 


« Rarretry is the ſtirring of Quarrels and conten- 3 Int. 368. 

4 tions. And a Barretor is he who is a commn + 44% 
© mover, exciter, or maintainer of ſuits or quarrels, 

« either in the Courts of Record, or in the CRY b 
*in Courts generally not of Record. | 


« Te has been held that an Indiftment is good for 
ce this crime without alleging any place certain: be- 
e cauſe, from the Nature of the thing, conſiſting in a . V. 1305 


ce repetition of ſeveral acts, it muſt be intended to 
have happened in ſeveral places. 


And this, with the Offence of being a common 
“ Scold, ſeem to be almoſt the only offences for which 
an Indictment will lie, without ſhewing any of the 
« particular facts in the Indictment, it conſiſting of 
© multiplied inſtances. But the Defendant ſhould 
< have notice ſent him of the particular matters in- 
< tended to be proved againſt him, | 


ny 


Arr es Re — — — — — 
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K — 
= — _—— — — — — — ———— — 
— —— — — — —-— —— — 
— n " - > 


© CO e. 7 EO ran no 


A 
« It was diſputed whether a Conviction of this 
« Crime appearing on Record incapacitated Teſtimony. 
And it was held by Glynn, Chief Juſtice, and New- 
« digate, Juſtice, that it did not; Moynard, Serjeant, 
4 bn ſtrongly — Wl 


| © Now undoubtedly it ſhould ſeem there are degrees 
of this Crime truly infamous: ſuch as the wilful 
and continued ſtirring of groundleſs ſuits, which 
s can hardly be thought to leave a much greater regard 
te in the Witneſs to truth upon Oath. But perhaps the 
% multifarious nature of this charge, which compre- 
« hends a variety of miſdemeanots of different degree 
« is the ground of this opinion. | 


Lord Cox x ſeems to be of opinion that the Facts 
« proved ſhould be more than to inſtances. 


In another Caſe, on an Indictment for Banu 
« the Evidence was this : 


One G. was arreſted at the ſuit of C. in an Action 
« for 4000 l. and was brought before a Judge to give 
„ Bail to the Action. The Defendant, who was a 
« Barriſter at Law, was then preſent, and (moſt un- 
„ becomingly, if it had been even a juſt ſuit, for he 
« was acting out of the line of his Profeſſion, and 
ce engaging in the province of an Attorney) did ſo- 
« jicit this ſuit : when in truth at the ſame time C. 
« was indebted to G. in 2007 and G. did not owe C. 
« a farthing. 


6 The 
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The Chief Juſtice ® was of opinion, that this - Helens. 

* might be Maintenance, but not Barretty; unleſs it 

« appeared that the Defendant did know that C. had 

* no Cauſe of Action: for that a Man ſhould be 

« arreſted for a very trifling Cauſe, or for no Cauſe, 

ce is (in itſelf ) no Barverry, though a ſign of a very 

ill Chriſtian. It muſt be, not from a diſpoſition to 

« conteſt ſmall matters, or an error of Judgement, 

A * but a defgn to ruin or oppreſs his neighbour, | 


ce But it appearing that the Defendant did enter- 
© tain C. in his Houſe, and brought ſeveral Actions 
« where nothing was due, the Defendant was found 
« guilty. 


CHAP 
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38. . 
23 C. I. c. 11. 


Perjury. 


CHAPTER I. 
Of PzrJury. 


« The next, and a moſt heinous Offence againſt 
public Juſtice, is Pra junv. The legal Definition 
«of Perjury is @ wilful falſe ſwearing upon a lawful 
« Oath adminiſtered in a judicial decks on 4 _ 
<« material to the Fatt in queſtion. | 


1171 E II. 
Court. * 


4 Of extrajudicial Oaths the Law in this reſpe& 
& taketh no Notice: for eſteeming all other than 
6 Oaths judicially adminiſtered unneceſſary ar leaſt, 
cc jt therefore will not puniſh the breach of them; 
c leſt it ſhould appear to give an indirect ſanction 
« to the adminiſtering of ſuch oaths; a practice 
& tending to great abuſe. 


Depoſitions in Chancery are not in themſelves Re- 
cords : but © it is ſaid that” they are oaths in a Court 
of Record in © ſuch ſenſe as that” a Witneſs ſwearing 
falſely may be proſecuted upon the Statute; he may 
« undoubtedly be proſecuted at Common Law. But 


L as to the Statute, the ſafer reaſon is the expreſs 
words of the enumeration, in any of the Courts of 


Tr. At. 4. 
W 


« Chancery, &c.“ 


Depoſitions taken in the Spiritual Court, in a Cauſe 
relating to Lands, cannot, as we have ſeen, be 
read: becauſe they are no oaths, inaſmuch as the Spi- 
ritual Courts have no Authority to take Depoſitions 
relating to Lands: but they may be read when taken 
in a Cauſe in which they have Authority, inaſmuch as 

. they 


Perjury ; where triable by Statute, and where by Common 
Law —Triable at Common Law when committed before 
any Court having Juriſdittion to examine the Queſtion, 


they are lawful oaths, and a man may be indicted 
for the violation of them, though they be not oaths in 
any Court of Record. 


And for ſuch falſe Oath” in the Eccleſiaſtical 
Court, or in the County Court, a man may be in- 
died at Common Law; but not upon the Statute of 
e Elixabetb, it has been ſaid ;” for the Statute ex- 
pteſsly mentions © the Courts“ in which the Perjury 
muſt be committed to become puniſhable within that 
Law ;—* any of the King's Courts of Chancery, the 
% Star Chamber, the Whitehall, or elfewhere, within 
« any of the King's Dominions of England or Wales, 
*« or the Marches of the ſame, where any perſon or 
» ©* perſons have or ſhould have Authority by virtue of 
te the King's Commiſſion, Patent, or Writ, to hold 
« Plea of Lands, or to examine, hear, and deter- 
de mine any Title of Lands, or any Matter of Wit- 
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2 Sid. 484. 
Mar. 120. 
Styl. 1. 


Hawk. P. C. 


173. 
Cro, Eliz. 185. 
Chri+tizn Place 
V. Howe, 609. 
Shaw v Tome 
ſon. S. P. | 
2 R. Rep. 4102 
R. Abr. 40. 
pl. 12. 
Dier. 243 pl. 53. 
Leon. 131 ca. 
179. is not co 
trary; or it 
firms that 
Perjury before 
the Spiritual 
Court is puniſhe 
able at Common 
Law; and it is 
in rea ity the 
very Cale in 
Cro. 185. ſo 
that the Contr. 
in the former 
Edition is miſ. 
taken, 


et neſs concerning the Title, Right, or Intereſt of 


« any Lands, Tenements, or Herediraments, or in 


ce any of the Courts of Record, or in any Leet, View 
« of Frankpledge, or Law-day, antient Demean Court, 
“ Hundred Court, Court Baron, or in the Court or 


„ Courts of the Stannery, in the Counties of Devon 


e ang Cornwall, 


But a Perjury in any Court. that hath Authority to 
examine the Cauſe, in relation to which the Perjury is 
committed, may be puniſhed at Common Law; for 
it were prepoſterous that they ſhould give a Courc Au- 
thority to examine upon Oath, and not puniſh the Vio- 


Uu lation 


Danv. Abr. 45» 


Not puniſhable where extrajudicial, and why. 


lation of that. Oath: but it ſeems that if the Court 
have no Authority to examine the Cauſe, then ſuch 
Perjury cannot be puniſned : for an Oath taken coram 
non Judice is no Oath in Law; for the Law cannot 
take notice of an Oath but where it gives Authority 
to «© adminiſter” an Oath; for if there be no lawful 
power to tender an Oath, it muſt be but an inſufficient 
ſwearing z an Oath not regarded © or countenanced” by 
the Law, and therefore not puniſhable as the Oath 
% lawfully and judicially adminiſtered” is © when falſcly 


« taken. 


© And agrecably to this Diſtinction is the Notice 
« taken of the difference between ſuch voluntary Af- 
te fidavits and an Oath on which Perjury might be aſ- 
« figned, where“ a man aſſumed that in conſideration the 
Plaintiff would bring two Witneſſes to ſwear his Debt 
before a Juſtice of the Peace, he would pay it: © and 
& the Plaintiff charges that he did bring two Wit- 
t neſſes accordingly, but that the Defendant refuſes to 
« pay :” and © the Court held that” this Oath, though 
extrajudicial, and though the Juſtices had no Autho- 
rity in the Matter, was a good confideration : for the 
Oath tending to a Deciſion of Right was not contrary 
to the Law of God, and therefore the parties might 
aſſume upon that conſideration z but it is not ſuch an 
Oath of “ which” the Law takes notice to puniſh it 
as Perjury. © And if the Court have Juriſdiction 
ia certain Cauſes, yet if it have none in the ſubject on 


* But aithough Wyndham and 
Atkins admitted that Oath as the 
Ground of an Aſſumpſit, and 
rightly, as it ſeems, the Jealouſy 
entertained of extraj. dicial Oaths 
is remarkably expreſſed in that 
Caſe : for Vaughan was for re- 
jecting it entirely as no Ground 


0 
« Conſideration: be ſaid it would 4 
2 


of dangerous conſequence to coun- 
tenance theſe extrajudicial Oaths ; 
for that it <vould tend to the over- 
throwing of legal Proof. And he 
added, which however ſeems ra- 
ther ex abundanti, that he thong bi 
every Oath not legally adminiſlered 
ſtatute again ft pro- 


Was within the 


Fane fearing, 


Of the Oath on which Perjury may be aſſigned. 


„ which the Oath is taken, this is obviouſly the ſame 
ce as if it were no Court. 


TIiTLE m. 
Oath. 


« In an Indi&tment for Perjury, it is neither neceſſary 


* nor proper to lay that the Oath was taken on the 
ce Holy Goſpels : for, as we have ſeen, it may, accord- 
e ing to the Religion of the party, be taken either on 
&© the Pentateuch or the Koran, or in any Mode eſteemed 
e by the Laws and Religion of his Country bindiog 
ce on the Conſcience of the Witneſs : du'y ſworn is 


* therefore the proper expreſſion; and the Evidence 


<« will ſupport it, if it anſwer theſe Requiſitions. 
. * The firſt inſtance that is to be. found in our Books 
c of thus adapting the ſanction to the ſentiments of 


e the atteſting party was that of a Jew: he is ſworn Y 


„ to his Anſwer in Chancery upon the Pentateuch, 
e agreeably to very ancient Uſage of the Common Lat: 
« according to which it is ſtated, in the Opinion of 


Lord MansFIELD, in the Caſe on Affirmation, that 


te they were thus ſworn prior to the 18 E. I. when they 
« were expelled the Kingdom. 

c But it was long ere thoſe, who vrofeſſed a Re- 
„ ligion not recognized as a part of authentic Reve- 


lation, were conſidered as competent to give Evi- 
*« dence under the ſanction of that Religion which they 


« believed to be true. 
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Rayn. in. 


Comp. 389. 


© This, however, in the Caſe already cited, of In 2774. 
* Omichund and Barker was eſtabliſhed : and Teſtimony *" Rh hs 


don the Koran, was afterwards, by all the Judges of 

« England, reſolved to be receivable in a capital Caſe. 
It does not appear neceſſary that the Witneſs (if 

« profeſſing Chriſtianity) ſhould have kiſſed the Book, 


* whether the entire Bible or only the New TzsT a- 
 Uu@2 Wu + 
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Nor. 1780. 
* Loughbo- 
rough. 
Addington's 
Pen. St. p. 45 
34 Ed. 1780. 


Kiſſing the Book ; no eſſential Part of the: Oath, 


* MENT: and perhaps this Ceremony were much 
te better diſuſed ; as it cheriſhes Superſtition in ſome 
Contempt of the real ſanction of an Oath in others; 
* and ſuggeſts, it is to be feared, to many the Imagina- 


tion, alike ignorant and profligate, of eſcaping both 


* the temporal Puniſhment and the Guilt, if they 
evade but this citcumſtance. 


It were doubtleſs to be deſired that the Occaſions 


. * of Oaths were much diminiſhed, and an unaffected 
e Solemnity in adminiſtering an Oath obſerved : nor 
amid the noiſe and buz of a Court, but in that at- 
. « tentive ſilence, which is ſaid to prevail in the Nor- 
* thern part of the Iſland, where the Witneſs is ſworn 
after an aweful Admonition, not by the Officer but 


by the Judge. 


TITII IV. 
Matter. © 


The Perjury muſt be in a point material, that is, 
* relevant to the Iſſue: it is by no means neceſſary it 


ec ſhould be on a point ſufficient in itſelf to decide the 


t Cauſe; if it is to any circumſtance material, as the 
colour of a coat, in caſe of an highway robbery, 
<« the party thus wilfully ſwearing falſe is equally liable 
« as if it were directly deciſive on the point in iſſue. 

« A Man may be convicted of Perjury, although 
« he ſwears to his Belief of a Fact: but then it muſt 
© be made decided)y clear, not only that the Fact was 
not as he had ſworn tkat he believed it to be, but 
te that by the ſtrongeſt circumſtances his Belief of the 
« ſappoſed Fact was by him falſely ſworn, contrary to 
the perſuaſion of his mind concerning it, which 


may be drawn from circumſtances in the Fact itſelf, 


«or in his Evidence reſpecting it. 
ce And it is ſaid that in a Caſe 5 before the Lord 


« Chief Juſtice of the Common Pleas“ the ſame was 
9. - ruled by all the Judges of that Court. 


If 


1 a 


Perjury is committed 37 ſwearing falſely to the Senſe and 661. 
z _  Objet of the Oath taken, b 
TITI IE V. | 
Eſeential Charafter of the Crime. Th 
« If the Words of the Defendant are falſe in the. 
- only ſenſe in which they relate to the ſubject in diſ- 
pute,“ this is ſufficient to convict him of Perjury, 
« though in another ſenſe, ew to the 1 8. they 
« might be true. 

Edward Aylett, an Attorney, was indifted of Per- . 28 II. 
ce fury: and the Indictment ſtated that he was Soli- R. v. Aylett. 
« citor in a Cauſe depending in Chancery, and attended 
« on the hearing. That after the hearing he was duly. 

« arreſted. And that he being ſo in cuſtody, com- 
te plaint was made to the Lord Chancellor in his be- 
« half, that he (the oye to the ſaid Indiftment) 
«was arreſted in his way Lom attending on the ſaid 
« Cauſe to his own houſe. And” that afterwards he 
ce did appear, and was duly ſworn and examined before 
« the Chancellor on the ſaid Complaint, And the 
«© Iadictment (inter alia) avers, that he the ſaid Ed- 
ce ward Aylett, to procure his Diſcharge from the ſaid 
« Arreſt, falſely did ſwear that he had not been at 
% home. after attending the ſaid Cauſe, and that he 
Wh was arrefted on the ſteps of his own door, on his 
«way home from attending the Court in the ſaid 
« Cauſe, and before he had been within the door of 
« his houſe (innuendo that he was arreſted and taken 
on the ſteps of the outer door); whereas in truth 
«and in fact the ſaid E. A. had been at his houſe, and 
te was not arreſted and taken on the ſteps of the 
© outer door of the hovſe. | 1 
He was convicted: and in Arreſt of Judgement 
« it was, inter alia, moved, that this Aſſignment of 
« Perjury was bad: for that it did nor falſify the De- 
*« fendant's Oath : for that he might be ar and yet not 


1. Fraus enim adftringit, non difſolvit, Perjurium. ic. de Orr. . 
32. 


Uu 3 "iy within 


T. R. 69. 


Judgement in a Caſe illuſtrative of this Propoſition. 


<< mithin the houſe, and the innuendo concerning the 


* outer door introduces a ne idea not warranted by the 
previous matter. 

Lord MansSF1ELD, in delivering the Opinion of 
ce the Court, recognized the Doctrine already tated, 
that Perjury muſt be a wilful falſe ſwearing on an Oath 


| « taken in a judicial Proceeding before à competent Juriſ- 
dict ian, and on a Point material to the Queſtion de- 


t ending. That here the point ſworn muſt be under- 


. ſtood in the only ſenſe in which the Defendant could 


« offer it before the Lord Chancellor as a Ground of 
« Diſcharge, that he was arreſted before his return 


„ home; while his legal privilege as a Solicitor attend- 


„ ing on the cauſe remained conſequently in force. 

/*« The Indictment avers that he had been at his 
« houſe before he was ſo taken. and arreſted z and the 
« innuendo refers the Words, the ſteps of bis own door, to 
« the. outer dour, rightly and without varying the idea; 
« for no other door would have anſwered the Defen- 
« dant's purpoſe as entitling him to privilege (or have 
e conſiſted with his allegation in his complaint that he 
ct was arreſted before he was at home, and before he 
« had been within the door of his houſe). * 

% Lord MANSFIELD, on a former occaſion, men- 
“ tioned a Witneſs perjuring himſelf by ſwearing that 
« a perſon, whoſe health was in queſtion, he left in 
« ſuch a way, that, were he to go on as he then was, he 
% could not live two hours. It afterwards turned out 


ee that the party was very well, but had got a bottle 


« of gin to his mouth; and true it was, in a ſenſe of 
% equivocation, that, had he continued pouring the 
te ſame liquor down, even for much leſs time than two 
s hours, he was infallibly a dead man. 


* The Words between the paremtbeſes I add, as conceiving them 
included in the purport of the reaſons on which the Judgement was 
Sounded. 


Tir. 


Of Witneſs. —Of Proof before a ſecondary Juriſdicbion. 


T1T.k ns VL, 
Who may be Witneſſes. 


te The three ſubſcribing Witneſſes to a Will, who 
© had ſworn the incapacity of the Teſtator to make 
“ one, were convicted of Perjury z the Will having 
« been firſt eſtabliſhed by clear Teſtimony,” 

There are ſeveral Informations of Perjury againſt 
A. B. and C. on their Depoſitions in Chancery con- 
cerning the ſame Point: on the Trial of 4. -B. and C. 
may be Witneſſes; for they cannot, as we have ſeen 
&« above,” be excluded by reaſon of infamy, until 
they are * attainted by Judgement: for before, even 
© on a Conviction, it goes to their Credit but not to 
© their Competency :** and. they cannot be excluded as 
intereſted, becauſe the © teſtimony” of one is not Evi- 


dence either for or againſt the other, where the parties, - 
„not being” the ſame, had not the Liberty of croſs- 


examination. : 


Tir . 

What ſpall be Proof of Perjury before Commiſſioners. 

« An Information was exhibited againſt one for 
« Perjury : ſetting forth that a Bill in Chancery was 
« exhibited by A. B. and the Proceedings thereupon : 
« and the Perjury was affigned in a Depoſition made 


« by the Defendant go July, 1683, and taken in that 


© Cauſe before Commiſſioners in the Country, It was 
te tried at Bar, and the Queſtion was, whether the 
« Return of the Commiſſioners, that the Defendant 


« made oath before them, ſball be ſufficient Evidence 


« to convict. him of Perjury; without their being pre- 
« ſeat in Court to prove him the ſame perſon, Ser- 
te jeant Pemberton admitted, an Information will lie 


« againſt him in this Caſe: but contended, that the 


* Commiſſioners mult be preſent, or ſome other per- 


© ſon, to prove that the Defendant made the .oath 
« before them. 


Uu 4 That 
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( 50). 


Continued. 


© That if a true Copy of an Affidavit made before 
* the Chief Juſtice be produced at a Trial, it is not 
« ſufficient to convict a man of Perjury. 


« That this is not like the Caſe of Perjary aſſigned 
© in an Anſwer in Sr taken in the Country: for 
e that is under the party's hand: but here is nothing 
« under the hand of the Defendant, and therefore 


« the Commiſſioners ought to be in Court to prove 
« him to be the Man. DE 565 


« The Court were equally divided. The Chief 
„ Juſtice and Wythens, Juſtice, were of opinion that 
&« jt was not Evidence to convict the Defendant of 


% Perju'y: it might have been otherwiſe upon a 
« Return of a Maſter in Chancery ; for he is upon 


«his Oath. And they held dire proof muſt be given 


« here of the ſwearing: in like manner as if an 
« Affidavit be made tefore a Juſtice of Peace of a 
„ Robbery, as enjoined by the ſtatute, if you will 


© convict the peiſon of Perjury, you muſt prove 
« the ſwearing of the Affidavit. 


„The Attorney-General, perceiving the opinion of 
« the Court, rather than the party ſhould be non-ſuir, 
e becauſe no Evidence could be given, offered to enter 
« N. proſequi, which. the Court ſaid could not be 
ce done, becaule the Jury were ſworn; but he inſiſted 
upon it, and ſaid he would caule it to be entered. 


Information fer Perjury, in an Affidavit in C. B. 
e made before Commiſſioners in the Country, in a 


certain Cauſe depending there, was- tried before 
« Eyre, and the party convicted. But ſeveral Ex- 


© ceptious ariſing upon the Evidence, he ſtopped the 
te Paſi ea till the opinion of che Court was had upon 
« Motion. The Pioof of the Cauſe depending was 


«c only a Capias and Warrant thereupon, and Affidavit 
filed 


Perjury, how to be offigned ſo as to admit Evidence in 
Proof of it. 


« filed and en : another exception was urged for 
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« the Defendant, that there was no Proof that the 
&« party before whom the Affidavit was ſworn was a 


© Commiſſioner : and the Court held there needs not, 
« unleſs you offer ſomething to diſprove it on the 


« other ſide. It was then ſuggeſted, that the proof 


ce was only by Copy of an Affidavit, and no proof 
that it was the Defendant's: that this is a dangerous 
practice: any man may be thus repreſented, and 
t ſubjected, by the fraudulent ſubſtitution of his name, 
« to the penalty and infamy of Perjury : the Court 
« admitted the force of the objection if an Affidavit 
« were to be thus proved fingly : but not whien it 
vas regularly introduced by Evidence of a Cauſe 
« commenced ; which is very different from imputing 
te an Affidavit to another without eſtabliſhing a ground 


© why there ſhould exiſt one, or ſhewing a reaſon for its 


being made, that it was uſed by the party as con- 
&© cerned in the Cauſe. 

« This Principle we had occafion early to notice in 
« its general application even to civil Caſes: and by 
« much ſtronger reaſon therefore to criminal: it in- 
« deed" reſults from the ſolid and clear Principles of 


V. ſupra. _ 


te peneral Reaſon, and from the Nature of Evidence 


te jn an abſtract and philoſophic View. 


i TITLE VIII. 
Allegation or Aſigument of Perjury. 


An Information of Perjury ſer forth that the De- 
« fendant, in giving a Leaſe and Releaſe in Evidence, 
% dated 15 and 16 July, 1681, executed at Albemarle 


L of Fr. 
H. MSS, 11 
R. v. Green. 


2 Salk, 513 


Mic. 9 W. III. 


% Houſe, to which Mr. Straude was a Witneſs, ſwore . 


te that Mr. Stroude was, in the middle of July, 1681, 
« at Newenbam, (innuendo, Newenbam in Devonſhire,) 
c whereas in Truth he was not at Newenbam aforeſaid, 
A Verdi was for the King, 


© Bur 


I 3 = 


9 


% 
- 
* . * 
— OE N A ' : of ogy ERTIES — YE A 
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Legal Senſe of corrupt Ferjury. 
But Judgement was arreſted: and it was held, 


. That Newenbam was but an individuum vagum 
0 BY the innuendo; and might be as well Newen- 
* bam in Middleſex as Newenbam in Devonſhire ;, ſo that 
«* it might be conſiſtent that Mr. Straude ſhould be at 
6 Newenbam and at Albemarle Houſe, in the middle of 


*. July. 
« 2, That the cds could not reſtrain the in- 


« dividuum vagum to Newenbam in Devonſhire : for an 


F. v. Horne. 
Dow. Proc. 
Cowp. 623. 
S. P. 


Mod. 348. 
r. a1. III. 


e innuendo is no Averment, but only in the Nature of 


4 Praditt. or, aforeſaid. It may ſerve for an Expla- 
* nation to point out or aſcertain where there is pre- 
<« cedent Matter; but can never make a new Charge: 
« it may imply what is already expreſſed, but cannot 
enlarge or change the ſenſe of preceding Words: 
„ ſo here the Word Newenbam did not import Newen- 
« ham in Devonſhire, and therefore the innuendo cannot 
« give it that import. 


« That whether the Indictment were at Cas: 


« Law or by Statute, equal Certainty was required i in 
te the Charge. 


<< The Cauſe was removed by Error into the Hous x 
* of PEERS; and the Judgement there was reverſed : 
© contrary, as it ſeems, to the Opinion and Expecta- 
« tion of Lord Chief Juſtice HoLT, and of the 
0 Reporter Lord Chief Juſtice Raymond. | 


 TirLrz IX. 


All Perjury is corrupt in a legal and proper Sent. 
„ It appears that the Form of Charge by which 
4 Perjury is alleged in an Indictment or Information 
« for this Offence was miſapprehended by the] ury i in a 
« Caſe now to be mentioned. 


« The Information charged the Defendant with 


c wilful and corrupt Perjury and on a Trial at Bar 
| ce the. 


a * 1 — a a 1 2 


Tru Extent of the Term corrupt. 
ee the Jury firſt found the Defendant guilty of Perjury, 
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« hut not of wilful and corrupt Perjury: Rox EZY, 


« the only Judge remaining in Court, aſked them 
« thereupon, whether they found for the Defendant; 
« they anſwering, no; he told them, he could nor 


« receive their Verdict, for it was contradictory: and 


« they muſt find him guilty or acquit him. At length 
« the Foreman informed the Judge, that they had 
« agreed before they came into Court to find the De- 
© fendant guilty of Perjury, but not of wilful and 
« corrupt Perjury; and if that Verdict ſhould not be 
« recorded, then to find him guilty generally; be- 
« cauſe ſome of the Jury were not ſatisfied to find 
« him guilty of wilful and corrupt Perjury, 

And in that inſtarice the Court, on the Motion for 
« a new Trial, took occaſion to notice the legal Idea 
a of Corruption: which is at the ſame time the phi- 
« loſophical import and the claſſic acceptation of the 
« Term: by remarking, that if the Thing ſworn was 
« manifeſtly falſe, the Mind muſt be corrupt; and 
te then there was no need of Evidence of Bribery : 
« which, in other Words, is the clear but too often 
« diſregarded Propoſition, that all influence drawing 
« aſide the mind from the mere conſideration of Truth 
* and Right, is a corrupt influence. 


TITIE X. 
What may be proved in Support of this Indifiment. 
« We have already ſeen that Evidence of what a 


« deceaſed Perſon ſwore, at the Trial on which the 


&« Perjury is aſſigned, is Evidence to prove the Falſity 
« of the Oath of the Defendant on an Indictment of 
« Perjury: and the Reaſons upon which this depends. 


„ 


— 


* Que tametfi Animus ad/pernabatur inſolent malarum artium, 
tamen, inter tanta vittia, imbecilla ates ambitione corrupta teng- 
batur * | 


V. fupra, 213. 
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12 Mod. 318. 
4 St, 18 265 to 


8 G. I. c. 6. 
2 
« ſupra, 264. 


22 G. II. c. 30. 


General Rules concerning the Support or Diſproval of a 


Matter ſworn.— Affirmation. 


TITLE XI. 


GENERAL RuLEs. 


« And here it may be expedient, fince the Rules 
* concerning the Reception and Effect of Teſtimony 


© are of capital importance, and conſtitute one of the 


% two great Branches of the ſubje& of this Treatiſe, 
© to notice ſome Principles of Evidence connected 
te with this Queſtion, of the Veracity of a perſon giv- 


ing an Account of any Fact under judicial Exami- 


« nation, The Rules are theſe:“ | | 
What a Man that is living has ſworn at one Trial 
can never be, given in Evidence at another Trial to 
ſupport him, though what he has ſaid in Diſcourſe 
may be given in Evidence to ſupport him: becauſe 


the lame Oath at another Trial is no Evidence of the 


Truth of any Man's ſwearing; for if a Man be of 
that ill mind to ſwear falſely at one Trial, he may do 
the ſame at ano her, on the ſame Inducements. But 
what a Man ſays in Diſcourſe, without premeditation or 
expectation of the Cauſe in queſtion, is good Evidence 
to ſupport him: but if a Man hath ſworn at one 
Trial different from what he hath at another, this is 


good Evidence to his Diſcredit, “ and may, become 


Evidence in Wa of N 


7 15 T L E XII. 72 
Affirmation. 


4 Quakers making falſe Affirmation are liable. to all 
« the Penalties of Perjury. | 

% Moravians making Affirmation in any Court or 

ce Place in Great Britain or Ireland, where by Law an 

« Oath is or ſhall be required, and alſo in the Dominions 

« of the Crown in America, are to be received in 

„Evidence as if ſworn in the uſual manner: and if 


* con- 


Two Wiineſſes required in Proof of Perjury. 


te convicted of falſe Affirmation, which, if depoſed on 


« Oath in the uſual form, would have amounted to 


« wilful and corrupt Perjury, they ſhall incur the | 


« Pains and Penalties of Perjury. 


« Their Affirmation is indeed in the Nature of an 
« Oath, only without the concluding 22385 it being 
0 . preſcribed by the Act. 


95 I do declare in the Preſence of Almighty God, the 
 * Witneſs of the Truth of what I 10. 


TIT IE XIII. 
Two Witneſſes. 


&« Tt has already been noticed that wo Witneſſes are 


& required in proof of this Crime of Perjury. 


CHAP- 


V. ſupra, 291 


1 Hawk. 177. 


Sabor nation of Perjury. 


CHAPTER II. 
Of SuzornaTION of ParJURY. 


ce Subornation of Perjury is an Offence of a com- 


plex Nature, including both Corruption of others 
and violation of the Faith to be preſerved in Teſ. 


© timony. 


% But to bring the Offender within this denomi- 
© nation (for which the puniſhment is the ſame at 
Common Law, and the Fine by Statute double, of 
* that for Perjury) it is neceſſary to allege and prove 
« that the Party ſo ſuborned did actually tate fuch 
ce falſe Oath. 


e Yet the Attempt itſelf is indiftable as a great 


et Miſdemeanour. 


A perſon attainted of Subornation of Per jury falls 
* within the Rule of Infamy incapacitating from 
« Teſtimony. * 


—— 


* Repeliitur à ſacraments dicendo gui Jure fit infamis. 


CHAP. 


Of Extortion. 


CHAPTER IV. 
of ExToRTION. 


« The next Offence to be conſidered is Extortion: 
« which is @ great Miſpriſion, by any Officer wreſting 
« or unlawfully taking, by colour of his Office, any 
“money or valuable thing, either not 4. or more 
« than is due, or before it be due. 


ce To prove Extortion, the party _—_— by it is 
“good Evidence. 


« If a Priſoner, charged before any Court having ' 


« criminal Juriſdiction in England or Wales, ſhall be 
« acquitted or diſcharged for want of Proſecution, 
« the Gaoler ſhall take no Fee for his Diſcharge (fo 
« that it would be now manifeſtly Extortion ſo to do) 
from the ſaid Priſoner : bur ſuch ſums as have been 
« uſually allowed for Fees ſhall be paid, ſo they ex- 
© ceed not thirteen ſhillings and four pence for each Pri- 


te ſoner ſo diſcharged, out of the County Treaſury, 


2 Inſt. 368 b. 


1 Hawk. 17%. 


14 G. III. e. 20. 


« or out of the public ſtock of any ſeparate Diſtrict 


not aſſeſſed to the County at large. 


James Rouſe, Commiſſary of the Archdeacon of 


« Huntingdon, in an Information againſt him for Ex- 


* /ortion, founded on the Statute concerning Pro- 
* againſt him. 


© The Probate was not written upon the Teſtament 
« itſelf, but upon a Tranſcript engroſſed; and the 


* Queſticn 


4 Ink. 336. 


21 H. VIII. 
Ce 5 
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R. v. Burdett. 
. 


<« Queſtion” was, whether a Fee taken for ſuch Pro- 
« hate, under theſe circumſtances, were within the 


„ Statute? And the Court were of opinion that 
4e it was. 


* 


« Extortion may be committed in an Office in the 
% due Diſcharge of which public Utility is concerned; 
« though it regard not the Adminiſtration of Juſtice, 


The Extortion aff gned was for taking divers 
ec ſmall ſums of money for little ſtalls | in the Market, 
«* and divers great ſums for Fines, 


« Tr was held by the Court, that if the Defendant 
<« erect ſeveral ſtalls, and do not leave the market 


© people room to ſtand and fell their Wares, fo that 
« they are forced on that account to hire ſtalls of the 


„ holder of the Market, it is Extortion to take money 
« for ſuch ſtalls: but nor, if having room, they 
« voluntarily hire ſtalls, at ſuch rent as the owner 
e ſhall ſet on them; for that the Law does not give 
ic them ſtalls, but only gives them a free and open 
« market: ſo that it is not like a Miller, where there 
te is an ancient toll, taking more than the Cuſtom 


e Warrants, which is perfect Extortion. 


The Court held that where a Man be indicted for 
“taking extorſively twenty ſhillings, if one ſhilling be 
e proved ſo taken, it ſupports the Iadictment. 


CHAP- 


5 ; Of Conſpiracy. 


CHAPTER YT 
Of ConsPinacy; 


* CONSPIRACY is the Offence of two or more to pro- 
te ſecute an innocent Man, who is accordingly proſecuted : 
&© or to do him other Injury, which be accordingly ſuffers. 


This comprehends very often Extortion, probably 
« Perjury, by the parties ſo conſpiring, and almoſt 
% certainly, if purſued, Subornation of Perjury, with 
« regard to the Witneſſes, in ſupport of a nefarious 
e attempt to pervert the Forms of Law, and injure, 


te under colour of Juſtice, the perſon, the freedom, 
« the reputation of a fellow Citizen. 


« Where the Attempt extends to Life, which is 
« taken away by ſuch means, it becomes a ſubject 
* more proper for our future Conſideration. 


In the Definition of a Conſpiracy, two at leaſt ex 
« vi termini being included, ſome difficulty has ariſen 
te upon theſe proſecutions, under particular circum- 
de ſtances. 155 


« Thus in the caſe of perſons indicted for conſpir- 
* ing to ruin a man in his trade as a card-maker, 
e The huſband, wife, and ſervants were indicted for 
« this offence. The Evidence againſt them was, that 
they had at ſeveral times given money to the ap- 
« prentices of the party who now proſecuted iff the 
« Name of the Crown, to put greaſe into the paſte, 
ce which had ſpoiled the cards. It was not proved 
cc that more than one was ever preſent at one time. 
&« It was objected, therefore, that there was no Evi- 


py EE « dence 


s 


Comm. IV. 
p- 136. § 15. 


ſley and Moore. 


Co. Elis. 191. 


Information of a Conſpiracy may be laid of a Charge of 
an Attempt io commit a Felony, 


& dence of their conſpiring. But the Court held, that 
* the D:fendants, being all of a family, concerned 
s in the ſame buſineſs, and giving money for the ſame 
% bad purpoſe, was ſufficient proof of a Conſpiracy. 


An Information was exhibited, ſetting forth that 
« the Defendants, in order to extort money, did con- 
< ſpire to accuſe the Complainant of an attempt of 
« the crimen innominandum. Only one appears; pleads, 
* and is found guilty. In Arreſt of Judgement it 
4 yas pleaded, that a Conſpiracy cannot be of leſs 
te than two, and the other Defendant may be ac- 
* quitted. But the Court held that this intendment 
« ſhould not ſtay the effect of the Proſecution as to 
« the Defendant already tried. It was objected that 
% no overt Act in execution of this Conſpiracy was 
laid: but the Court were of opinion this was not 
« yell objected: indeed the public Affirmation appears 
te to have been an overt Act. 


< It was alſo objected, that a Conſpiracy to charge 
© a perſon with the attempt of this Crime was not 
* puniſhable in the temporal Courts: but the Court 
© held otherwiſe on the Precedents and Reaſon of 
© the Caſe: and he had ſentence accordingly. And 


* in the Zafter Term following the other alſo was con- 
e victed, and had Judgement, 


The Defendant was indicted for conſpiring with 
* another «juſtly to charge V. F. with a Robbery : 
* and for that purpoſe going before a Juſtice, where 
* the other party iwore the Robbery, She pleaded 


© not 


Indifment of Conſpiracy good where the Charge is from 
4 Motive of Malice and Extortion, though it be not 


ſuch a Charge as neceſſarily implies an indiftable 


Offence. 


« not guilty : but the Jury found her guilty ; and 
ee found alſo that the Co-defendant died before the 
« Inditment was preferred. On Exception taken, 
« the Court determined the Conviction to be good: 
« and noticed the much ſtronger Authority of Kin- 
&« nerſiey's Caſe, where there was a poſſibility of a 
“Verdict of Acquittal as to the other Defendant. 


But the Rule ſo far holds that if all the Defen- 
« dants are acquitted, except one, this amounts in Law 
4 to the Acquittal of that one alſo: and it hath been 
« holden that ſuch an Indictment will not lie againſt 
« Huſband and Wife, they being eſteemed but as one 
« perſon, : 


An Indictment was found at the Seſſions againſt 
te the Defendant and two others for a Conſpiracy. 


te The Indictment ſet forth that the Defendants, 
e wickedly and maliciouſly intending to aggrieve one 
« F.C. and to deprive him of his good name, credit, 
te and reputation, did conſpire, falſely, and without 
any reaſonable or probable Cauſe, to accuſe the 
e ſaid 1 C. of having lately taken out of a bag a 
* quantity of human hair, the property of one of the 
« Conſpirators. There was alſo a Charge of Money 
te extorted under this pretence by means of the ſaid 
<« Conſpiracy, 


* 4 «© On 
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1 Hawk, 192. 


R. v. Riſpal. 
Tr. 2 G. II. 


3 Burr. Manef. 
1320. 
Bl. R. 368. 


2 


On the Indictment being removed by certiorari, 
16 CE it was objected that the Seſſions before which Court 
ll © it was tried had no Juriſdiction on this ſubject. But 
the Court was of opinion they had, upon general 


<« principles, it being a Treſpaſs 0 to a breach 
* of the peace. 


« The other Objection was, that the Charge did 
te not amount to the accuſation of a Crime, ſuch as 
* would ſupport an Indiftment of Conſpiracy. But 
cc the Court held, a Charge, operating to the Diſcre- 
<« dit of a Man, and adapted to the purpoſe of ex- 
e torting money from him under a falſe -imputation, 
was ſufficient to maintain ſuch Indictment. 


CHAP- 


Corruption or Bribery. 


CHAPTER VI. 
Of CorruPriON or BaIBERY, 


„ BRIBERY ig the Offence of offering or accepting a 
« Gift to influence the Conduit in a Matter which ton- 
e cerns the Right of others, 


It may be and frequently is conneed with the 


« Crime of Perjury ; and ſometimes of Conſpiracy. 


ce Tts moſt uſual and dangerous Province is that of 
« the Election of Members to repreſent the Commu- 
« nity in Parliament; of which ſee a Statute of the 
«* late Reign, wholeſomely appointed to be read every 2 
“ Faſter Quarter Seſſions, 


« The Crime is complete by the Attempt : and Evi- 
&« dence of a Bribe tendered, though rejected, is there- 
* fore ſufficient. 


„Nor is it material, if the party bribed vote con- 
© trary to the Bribe; for this cannot be given in 
« Evidence to exculpate either: a Loan, on ſuch-oc- 
© occaſion, is in reality Bribery by Gift. 


e Tt is not material to prove a Bribe to vote for all 
« the Parties for whom the Bribe is. charged to have 
« been given. 


% Nor needs it to be proved that the parties for 


© whom the Bribe was given were Candidates wy the 
by in 


Nor that the Perſons bribed were actually Voters. 


* The Puniſhment by popular Action, as given by 
ce the Statute, is but accumulative; and an Informa- 
tion or Indictment at Common Law is ſtill open. 


1 


4 Burr. Mansf, 


e 
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2 C, II. C. 24. 8 
24993 500. 


Sulſton and 
Norton. 
Bl. 327. 
Ibid. 318, 


Combe quĩ 
tam v. Pitt. 
Bl. Rep. 52375 · 


3 Burr. Mansf. 
1423—34. 
and 1586---921, 


R v. Pitt and 
Mead. 
N 2 G. III. 

1 Bl, R 380. 
3 Burr. Mausf. 
1335 4. 

be 


4 Burr. anal, 


4 Borre Mansf. 


Corruption or Bribery. 


« The Plaintiff on the Statute declared on a Pre- 
. © cept to proceed to Election delivered to the Mayor 
© of Colcheſter: on the Face of the Precept the 
tc Words, and Commonaliy, appeared to have been inſerted 
« and ſtruck through, though till legible. 


« The Defendant offered parol Evidence to prove 
t that theſe Words were in the Precept, and not obli- 
« terated when delivered to the Mayor, and when te- 
turned by him to the Sheriff. 


„ Two Points were made for the opinion of the 
G n | 


1. Whether the ren ſufficiently proves the 
Declaration? 


5 


« 2. Whether the parol Evidence was admiſſible ? 


« The Court was of opinion, that the parol Evi - 
ec dence was not admiſſible againſt the Record: and 
« that as the Precept was to be delivered to the return- 
&« ing Officer, the Words and Commonally were ſurpluſage, 
te and could no way affect the Declaration, 


« The time of delivering the Precept is not material 
« againſt a third Perſon, and delivery may be proved 
« therefore by any Witneſs preſent: but where it is 
ce material, as againſt the returning Officer, there it muſt 
« be proved by a Witneſs to the Inſtrument, 


Under this Statute the perſon /aking the Bribe is 
% admitted as a Witneſs to prove the Bribery. 


« The Action of Bribery being in its object ſo ana- 
© logous to an Indictment or Information, we have 
ce referred it to this Diviſion of Evidence in criminal 
© Caſes : more eſpecially as the. Crime remains in- 


« dictable. 5 
| CH AP- 


8. 


of malicious Miſchief. 


CHAPTER VII. 
Of MaALicious MisSCHIEF. 


In treating of this offence, which ſtands deſervedly 
« amongſt the Miſdemeanors nearly bordering on capi- 
« tal offences, and in particular inſtances is made 
capital, either on the firſt or ſecond Conviction re- 
corded againſt the Delinquent, we are to confine” 
e ourſelves, in this Section, to Crimes ſhort of Fe- 
« lony;: of theſe the Enumeration will be but brief: 
« for unfortunately the extreme penalty is annexed to 
& moſt of theſe Caſes; and conſequently the offence 
© too often eſcapes its proper puniſhment by being 
«© made liable.to one which few can permit themſelves 
te to enforce; being either with-held by humanity, or 
« by a Deference to the public ſentiment, 


&« Malicious Miſchief is an injury done to the pro- 
te perty of another, —not falling under ſome more ſpe- 
e cific Denomination, — either from the wantonneſs of a 
« bad diſpoſition, or from particular and deliberate 
ee revenge. 


* To ſet fire to any goſs, furze, or fern, in any 
e foreſt or chaſe, is liable to a penalty of five pounds 


eon conviction before a Juſtice on the oath of a fingle 


« Witneſs ; ſubject, for default of payment, to com- 
E mitment to the common gaol, for any time not ex- 
e ceeding three, nor leſs than one Month, 


X X 4+ | | . 8 And 
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4 &.5 W. III. 
c. 23 941. 


37 H. VIII. 


Iferlis for this purpoſe. 


Of malicious Miſchief —Feleny, clergyable: 


« And by an earlier Statute, with a view to the pre- 
&« ſervation of Game, it is enacted, that if any perſon 
* ſhould burn any grig, ling, heath, furze, goſs, or 
fern, between Feb. 2, and June 24, on any moun- 
©* tains, hills, heaths, moors, foreſts, chaſes, or other 


© waſtes, heas ſubjected to a commitment to the houſe - 


g of correction, to be whipt and kept to hard labour 
te for any time not exceeding one month, or leſs than 


« ten days. But the Clauſe is worded with remarkable 


e negligence. 
„ Burning a Wain or Cart laden with coals, or with 


-« any goods or merchandize, is ſubjected to a reſtraint 


tc partaking of a civil and criminal nature, treble da- 
© mages to the party, and a fine of ten Pounds to the 
« King. The ſame proviſion is made againſt burning 
« any Wood, the property of another, prepared or 
< to be prepared for making Coals, Billets, or Tal- 
* wood, 


a, 


SECTION. Ik, 
Of MaLicious Miscnier, clergyable. 

«© Thoſe ſpecies of malicious Miſchief are now to 
& be conſidered which the Legiſlature has thought it 
& expedient to place in the Claſs of clergyable Felonies. 

« Wilfully to ſpoil or deſtroy any Timber, or other 
&« (ſpecified) Trees, Roots, Shrubs, or Plants, is, for 
te the two firſt Offences, made liable to pecuniary 

<« puniſhments : but for the third, if in the day time, 
« or even for the fiſt if in the night time, the Of- 
« fender is pronounced guilty of Felony, and to be 
te tranſported for ſeven years. 

40 Maliciouſly to ſet on fire any ads, Wood, 
« or Coppice, is made a clergyable Felony. 

« Aſſaulting perſons in the ſtreets, with an intent to 
« tear, cut, deface, ſpoil, or burn their cloaths; or 


ce actually ſo doing :—this took place after ſome dread- 


« ful miſchiefs ariſing from the malicious uſe of Aqua 


CHAP- 


Of malicious Miſcbief not clergyalle. 


CHAPTER II. 
Of MALIcious Mischizr not clergyaile. 


« We now begin to conſider ſome ſpecies of thoſe 
<« offences to the firſt Commiſſion of which Dez arr 
« js annexed. 


+ Cutting down and deſtroying- Kees planted in an 
Avenue, or growing in a Garden, Orchard, or Plan- 


« tation, for ornament, ſhelter, or profit, is made a 
« Felony wit bout Clergy. 


Pr. Burn, in his valuable Work, has obſerved 


« that the being armed and diſguiſed in the manner 


9 G. I. c. 22, 


I. J. P. p. 226, 


« ſpecified in the Act does not ſeem to enter into the 


. © Conſtitution of the Offence deſcribed by the Sta- 
© tute, as to this and ſome other criminal Acts to be 
« enumerated under this head, but to offences prece- 
e dently ſpecified by the Act; conſequently it follows 
© that the Indictment needs not to aver, nor is any 


« Evidence required to prove, that the perſons deſtroy- 
* ing Trees ſo circumſtanced as deſcribed were armed 


© or diſguifed : and fo of other offences to be noticed 
« hereafter. It appears indeed, that being in the high 
road armed and diſguiſed, or in a foreſt, chaſe, park, 
wy paddock, common, or down, ſo armed and diſguiſed, 
eis made a ſubſtantive Felony without Clergy by the 
“Act: but not neceſſary to be given in Evidence with 


te regard to ſeveral offences under the Act which are 


independent of it. 


&« Another 


, 


9 G. II. 
R. v. Baylis 
and Reynolds. 


Ca, in T. of 


Ld. Hardwicke, 
291. 
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R. v. Paty. 


M. 11 G. III. 
2 Bl. R. 721. 


14 G. II. c. 6. 
15 G. II. c. 34. 


Malicious Miſchief not clergyable. 


“ Another of the offences made capital Felony by 
« this Act is, unlawfully killing, maiming, or wound. 


ing any Cattle. 


[ 


e The Defendant to an Indictment for this offence 
« was capitally convicted for maliciouſly and feloniouſly 


„ ſhooting and killing one Mare and Colt. In Arreft 


« of Judgement it was moved, that the Mare and 
© Colt ſhould have been averred to have been Cattle 
« within the Statute, if they could be brought within 
e tha: deſcription duly by Averment. But that, ſe- 
« condly, they were not neceſſarily to be comprized 
ie under that deſcription : and they referred to Statutes 
on a like ſubject; where, when the firſt had made 
« jt Felony to ſteal Sheep or other Cattle, a ſecond was 
« paſſed to explain what Cattle were meant. 


“On theſe Objections, BLAcks ro x, who tried 
« the Priſoner, reſpited the Judgement till the next 
« ſizes : and the Caſe was laid before all the Judges 
& at Serjeant's Inn: who were unanimouſly agreed that 
« as a preceding Statute had made the ſtealing of 
« Horſes in the Night a ſingle Felony, this was to be 
* conſidered as an Extenſion of that Statute ; and 
« ſome Precedents were cited of capital Convictions, 
* but none of Executions under this branch of the 
et Statute; 


« Judgement of Death was accordingly paſſed upon 
« him ; but he was reprieved for Tranſportation, and 


« afterwards received a free Pardon. 


„Setting 


Malicious Miſchief not clergyable. 0 


ee Setting fire to any barn or outhouſe (where it 
« would not come within the offence of Houſeburning 


« hereafter to be explained) or to any hovel, cock, 


« mow, or ſtack of ſtraw, corn, hay, or wood; 

« Wilfully and maliciouſly ſhooting at any perſon 
« in any dwelling-houſe, or other place; 

Breaking down the head or mound of any fiſh- 
« pond, whereby the fiſh ſhall be loſt or deſtroyed ; 

« Unlawfully and maliciouſly cutting any hop- 
« binds growing on poles in any plantation of hops; 

« Setting fire to any mine, pit, or delph of coal 
« gr cannel coal; 

« Unlawfully and maliciouſl) breaking down or 

« cutting down the bank of any river, or any ſea 
« bank, whereby any lands ſhall be / overflowed or 
a damaged. 
To ſend any Letter without a Name, or ſigned 
« by a'fiftitious Name, threatening to kill any perſon, 
c or to burn their houſes, out-houſes, barn, ſtocks of 
« Corn or Grain, Hay or Straw, is Felony vithout 
<« Clergy. 

“ Upon this Act a Queſtion has ariſen, whether a 
« threatening Advertiſement, painted on a board, and 
« fixed up publicly on a Poſt, be within the Statute ; 
“and, if recollection err not, it has been determined 
te that It is not. 

© Deſtroying particular Bridges; as ſpecified by ſe- 
e veral Acts of Parliament; or damaging them in 
* the manner by thoſe Acts particularly expreſſed: 

« Turnpikes, deſtroying; or pulling up or leveling 
« the poſt, rail, wall, bar, or fence; 

Burning wind-mills or water-mills. 

Some 3 inſtances might be added; but we 
te proceed to the conſideration of a Crime on which 
* unhappily many points of Evidence have ariſen, 


; 7 6 r 
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9 G. I. c. 22, 


Ibid. 
1% 


6 G. II. c. 37. 
31 8. II. c. 42. 


6 G. II. c. 37. 


5 
10 G. II. c. 32. 
31 G. II. c. 42 


27 G. II. c. 15. 


London. 
31 G. II. c. 10. 
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eftminſter. 


9 G- II. c. 29. 


5. 
ulbam. 
12 G. III. Co 36. 
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Comm, IV. 
Co 17. p. 447. 


2 G. II. c. 25. 
F. Cr. | FR 116— 


L. A. Lewis. 


3 Inſt. c. 75 · 
p- 169. 


Forgety may be committed in the Name of a Perſon non 
exiſtent. 


EMRAPTER 10. 
_ Of Forcrxy. 


. Ts is the making or altering of a Writing or 
« S/amp, tending to the an of another i in reſpef of 
* properly. 

« Anne Lewis was indicted upon the Statute, for 
ce feloniouſly uttering and publiſhing a certain falſe, 
© forged, and counterfeited Deed, purporting to be a 
„% Power of Attorney from Elizabeth Tingle, admini- 
« ſtratrix of her father Richard Tingle, deceaſed, late 
aA marine belonging to his Majeſty's ſhip the Hector, to 
F. P. impowering the ſaid F. P. to demand and 
e receive all prize- money due to her, with i intention to 
« defraud Edmund Ma ſon. 

The Priſoner was convicted: but a doubt aroſe, 
ton the ſuggeſtion of Sir M. right, whether, as no 
C {uch perſon exiſted as El;zabeth Tingle, the daughter 
of Richard Tingle, he dying childleſs and unmarried, 
the Priſoner could be lawfully TONE of a Forgery 
„ within this Statute. 

e The doubt aroſe from what is ſaid by Lord Chief 
“ Juſtice Cox of this Crime: that it is properly 
* taken when the Act is done in 10 name of another 
ce perſon. 

« From whence it was inferred this being done in 
« the name of no perſon who had ever exiſted in 
rerum natura, was not abi the Deſcription of the 
« Crime. | 

< It was admitted by the learned Judge, that an 
« alteration made in a Deed really executed, in order 
< to give it an operation different from the meaning of 
<« the parties, if done mald fide, and with intent to 
* defraud, will come within the legal notion of For- 


„ gery, * 


Reaſons. 


« gery, whether it reſpe& the date, the 1 or the 
« premiſes. meant to be ſecured, or in any other way is 
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« contrived, for working a change in the intereſt - 


« meant to be conveyed: for it then clearly comes 
« within the deſcription of the offence, and the terms 
te uſed, falſe making, both under the Statute of Eliaa- 
« beth, and the Statute upon which this Queſtion 
© ariſes: but that in theſe Caſes there is a real Deed 


« ypon which the Forgery may operate: and that ſo 


ce there mult be a real perſon by whom the Deed might 
e by poſſibility have been made. 


« But of eleven Judges preſent at Lord Chief 
© Juſtice Ry DER's Chambers, ten were agreed that 
« the Caſe of the Priſoner was within the Letter and 
« Meaning of the Act: and in this opinion Chief 
« Juſtice W1LLEs, who was abſent, ſignified his con- 
« currence by a Letter read at that Meeting, 


The Reaſons on which they founded their opinion 


ee were, that Lord Cok x's deſcription of the offence 


js apparently too narrow, not compriſing Caſes con- 
* fefſedly within the legal notion of Forgery. 


N That the offenee deſcribed in the Act, and com- 
© mitted by the Priſoner, is the publiſhing, as true, 
&« a certain falſe, forged, and counterfeit deed, with 


© an intent to defraud. That the Deed is not leſs 


* falle, becauſe, on account of the non-exiſtence of 


the perſon to whom it is APY it could not pos- | 


e ſibly have been true. 


« And rigs of Death was pronounced ac- 


* cordingly in this and other FS ans which aroſe 
* while this was in ſuſpence. 


5 Elis. c. 14. 


1754 


2 « Under the Statute againſt ae of een R. v. v. Hevey. 


«Gy it appeared in Evidence that the Priſoner uttered a ee 8 | 


* „ Bill 269+ 
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3 Inft. 171. 

1 Hawk. 187. 
1 H. H. P. C. 
| 635. 


i 


R. v. Japhet | 


Crooke. 
Str. 901. 
5 Elz. c. 14. 


Forgery may be committed of a Deed that could not charge 
the Parſon whoſe Property is ſuppoſed to be conveyed 
"by 1. = 


« Bill of Exchange, indorſed B. Macartey, and ſaid 


te that his Name was Macarty, and that the Indorſe- 
© ment was his own hand-writing : but it was proved 
te to be the hand-writing of Macartey : it was agreed 
© therefore by the Judges that he mult be acquitted of 
(6 * Forgery. 


« If A. tell B. that a writing is forged, and B. 
© notwithſtanding utter it, B. is in danger of the Sta- 


- « tute: for it is ſtrong, though not concluſive Evi- 


« der.ce of B. knowing it to be forged. 


& Tt is immaterial whether the inſtrument forged 
&* could poſſibly by Law take effect according to its 
« ayowed purport, if it is falſely made with an intent 
&© to defraud, 


Thus where Japhet Crooke was indicted on the 
e Stature for forging a Leaſe and Releaſe; the Indict- 
© ment ſet forth that A. B. and his Wife were ſeiſed 
te in fee of certain meſſuages, &c. called Fawick, in 
< the pariſh of Clackton, in the county of Eſſex: and 
« that the Defendant, intending to moleſt them and 


« their intereſt in the premiſes, forged a Leaſe and 


ce Releaſe as from them, whereby they are ſuppoſed to 
% convey to him, for a valuable conſideration, all that 
ec park, called Jawicłk Park, in the pariſh of Clackton 
ein Eſſex, containing eight miles in circumference, 
* with all the deer, woods, &c. thereto belonging. 


© It was objected, that the premiſes, thus ſuppoſed to 
« be conveyed, were-ſo materially different from thoſe 
te really the eſtate of A. B. and his wife, that it was im- 
« poſſible the conveyance ever could moleſt or diſturb 
«them: but the Court (Raymond, Chief J.) were 


at length unanimovſly- of to over-rule the 


* objeQion': 


c 
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44 


Forgery of an Order for Delivery of Goods: 


cc objeRion : for that it is not neceſſary there ſhould 
« be a charge or a poſſibility of a charge. 


66 The ſame appears to be the Caſe with regard to 


« the Statute upon which Forgeries of Deeds and 
« Wills are now generally tried, 


« And there was a Caſe in 1775 of a Perſon tried, 


« convicted, and executed, for the Forgery of a War- 
« rant or Order to receive non exiſtent Lots of the Eaft 
« India Company, which Warrant he had uſed with a 
« yiew to receive a Loan of Money; for, though it 
e could not defraud the Eaſt India Company, who had 
no Lots to which it was applicable, it was a Forgery 
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« with intent to defraud the perſon who might be 


« jnduced to make a Loan upon it. 


On an Indictment on the Statute for feloniouſly 
« uttering and publiſhing a certain falſe, forged, and 
« counterfeit Warrant and Order for the Delivery of 
« Goods, purporting to have been ſigned by one George 
« May, knowing the ſame to be falſe, forged, and 
« counterſeited, with an intent to defraud one William 
1% Jeffereys of the ſeveral Goods mentioned in the 
« Order, the Defendant was found guilty : but 
% Mr. Juſtice Fos ER reſpited Judgement, upon a 
doubt whether the Order ſet forth in the Indictment 
be ſuch Warrant or Order as brought the Priſoner” $ 
« Cale within the Statute. 


R. v. M 
Riv. Mary 
F. Cr. L. 119. g 


„The Priſoner went as a perſon intitled to paro- | 


* chial relief from the pariſh of Maidſtone to the 
© ſhop of, the ſaid William Feffercys, who ſold Women's 
„ apparel: and pretending ſhe came from the ſaid 


* George May, who was then Overſeer of the Poor for 


* the ſaid Pariſh, produced an Order ſet forth in the 
* Indictment: 


*« Mr. 
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s July, 2754 


$9 neſs my hand, 


Queſtion whether within the Statute, or a Fraud not 
felonious, 


Mr. 3 


k Oct. 16, 1753. 
©; defire you to 1 this Woman have fix yards of or- 


i ſtuff, one pair of ſtockings, one ſoift, "one apron, 
ndkerchief, and I will ſte it all paid for. Wit- 


GN Mar. 


The objection was, that ſuppoſing it genuine, it 
« could have been conſidered in no other light than 23 
« a requeſt from May for a delivery of goods on 
« credit, and an undertaking, on his part, to ſee 
<« them paid for. 


On a conference. of the Judges at the Chambers 
« of Lord Chief Juſtice Rypezr, nine were clearly 
ce of opinion that this is no! a Warrant or Order for 
<« the delivery of goods within the meaning of the 
«© Act: one doubted, but acquieſced ; another dif. 
© ſented: Mr. Baron Lecce was abſent. 


* Thoſe that took the Caſe to be out of the Ad 
66 « argued, that the Words Warrant or Order are ex: 
“ preſſive of one and the ſame idea; and import, that 
« the perſon giving ſuch Warrant or Order hath, or 
e claimeth to have, an intereſt in the money or goods 
« which are the ſubject of that Warrant or Order; a 
“ diſpoling power over them: and that though the 
« preſent, and many other caſes, may come within the 
© miſchief meant to be prevented, yet that in the 
«© conſtruction of Acts ſo highly penal, it was neceſ- 
« ſary not to depart from the old rule of adhering 


te ſtrictly to the Letter. 
| 6“ The 


Avermenu, -what bel ſufficient on Inditment of Furgery. 


The learned Judge who diſſented argued, that 
ce the Act on which the Queſtion ariſeth was made on 


« purpoſe to take in caſes not within the former, and 


« thereupon. ought to have a liberal conſtruction: 
. 4 chat the word order is every day uſed among tra- 
ders in a yet larger ſenſe: that had the Paper been 
« genuine, and the goods delivered upon credit, May 
« would have been liable; or, had they been delive-ed 
t under the circumſtances of this Caſe, Jeff reys 


+ 4 would have been defrauded : and he concluded, that 


—_ 
7 


e the preſent Caſe being within the miſchief, and, as 
« he apprehended, within the words alſo of the A, 


_ « Judgement of Death N to Fo upon * 
_ © Priſoner, | 


& At the Sant es ſhe was called to the Bar, and | 
7 diſcharged from the * | 


It hath been laid, a Man may be a W e of. bis 
«© own Deed: as if he make a Feoffment of his Lands 
« to A. B. and afterward antedate a Feoffment of- the 
« ſame Lands to C. D. It does not appear there has 
| * been any Deciſion on this point ſince Forgery has 
been indictable, in the firſt inſtance, as a Felony : and 
ce jt now ceaſes, in almoſt any inſtance, to be ſuable as 
« Miſdemeanour: ſuch is the Change of our Po- 
e licy ſiace the Sta ute“ of the Fifth Henry, The 


e Statute of Elizabeth led the way to the Alteration, 


ce by rendering Forgery of Deeds Felony on the ſecond 
« offence. | A Statute 5 of the late King made this 
< ſpecies of Felony capital without Clergy in the firſt 
&« inſtance : and the ſame Penalty was ſoon annexed to 


' «the ſeveral Forgeries affecting commercial Intereſt 


« and perſonal property. 


1 EY, T 17. 


*1H.V. e. 3e 
Anno 1413. 


3 Inft. 169. 
2 G. II. C« 25. 
Anno 1729. 


65 a e of 


N. 


TITLE II. 
Averment, 3 * ſufficient. 


da In, A follows is u ſufficient Averment of OR | 


IR «of ea Me 


* It · is ſufficient to aver ey an intention to 
4 defraud; which may be proved at the A by 
Na * Evidence of ng PR Facts. 


6 $2 ws 2 eons . chat Evidence could not be 


. ys 4 « given of a Forgery under an Indictment which 


75 8. cc charged the Parties with forging a Paper Writing, 
| &« purporting to be the Will of A. B. for that it ſhould 


« not allow an objection which in reality contended, 

that the Indictment was bad for charging the Fact 
« truly and properly, inſtead of charging it ſo as in 
pr ſtrictneſs of expreſſion to amount to an impoſſibility. 


— 
— 


dc have been, forging the laſt Will: but the Court did 


CHAP- 


Qin and uttering of falſe Coin. 


CHAPTER IV. 


Of Coinacn, and other Offences relative io the Coin 


not made Treaſon by Statute, but capital Felony, 


« Tt is here only intended to mention ſome Points to 
« which Evidence may moſt probably apply... - - 

« Perſons,uttering or tendering falſe Money, knowing 
« it to be falſe, are ſubjected, on the third offence, to 
« Felony without Benefit of Clergy. 


« And with regard to the Evidence by which a Re- 


« petition of this Crime is to be proved, it is pro- 
« vided by the fame Statute, that if any perſon, ut- 


« tering or tendering any falſe or counterfeit Money 


« as aforeſaid, ſhall afterward be guilty of the like 
ts offence in any other County or City, the Clerk of 
e the Aſſize, or the Clerk of the Peace for the County 


© or City where {uch Conviction was ſo had, ſhall, at 


« the Requeſt of the Proſecutor, or any other on his 
% Majeſty's behalf, certify the ſame by a Tranſeript 


750. n. 4. 


$9 


in a few Words, F containing the effect and tenor of 


s ſuch Conviction; and ſuch Certificate being. pro- 
« duced in Court, ſhall be ſufficient Proof of luch 
c former Conviction. 

„ Perſons counterfeiting Copper Money, halfpence or 
« farthings, or buying, felling, taking, paying, or 
e putting off ſuch Money under the Value which by 
its Denomination it imporis, are made Felons. 

" Conſequently on the ſecond offence, if the Re- 
cord be given in Evidence, no lay perſon can have 
« the Benefit of Clergy: and one V. Marſton Roth- 
te ell was accordingly, on the r2th of September, 
« 1783, at the ſeſſion at the Old Bailey, convicted, 
ce and had Judgement of Death : it being proved his 
* ſecond offence.” | 8 


1—— x, — 


+ Rather negligently r in a ares G and not very con- 
fitlwh with the Word Tenor. 


„„ CA. 


11 G. III. c. 40 


695 


© Larceny. © 


C H A 11 T E R V. 
of Laxezuv. 


2 3 1 « Larceny-is the Offence of taking and carrying away, 


Comm. IV, 
238, 9. 


Foſt. 12 3. 


with the Intent of freaking, * ag wing Goods of 
another. 


I 


It may KA be fmple or compound. 4s 


t Simple Larceny is the taking the Goods of another 
« with à felonious Intent, without Force; and neither 
« from the Houſe nor Perſon. 

* It may be either Grand or Petit, 


« Grand, if laid and found by the Verdict to the 
te Value of above twelve pence ; petit, if beneath that 


Value: though, if the Charge and Finding exceed 
e that ſum, /imple Larceny yet remains a clergyable 


« offence z except in thoſe inflances where Statutes 
« have intervened to the contrary. 


Par. 2. 
Of Taking. 


« The taking and carrying away is to be conſidered 2s 
* one Act: of which the carrying away evidences and 


« executes the intent of the taking. 


By the taking is underſtood ſome A of Uſurpa- 
te tion of Property not grounded on the notion of 


«© legal Right, and not included in the Act of the 


% Owner : for if otherwiſe, in the one Caſe it is 2 
«© Treſpaſs, in the other a Breach of Truſt: but in 


tt neither a Felony, wo expreſsly ſo made by Sta- 
* cute. ' 


« The 


Evidence in Proof of ſimple Larceny. 693 


The party, however, when he excuſes. the taking 
« under a legal Right, muſt appear to have acted 
under ſuch circumſtances, that he did not merely. 
« ayail himſelf of the Law as a pretence, but had 
« an Idea of a legal Claim: | otherwiſe a taking, under 


a « Proceſs of Law, may be given in Evidence as a fe- „ . 
et ſanious taking againſt the party thus 1 abuſing | 
« the bende 
4 Abfthive et Conn 2irums ſeeing the bels 1 Int.” 298. 
: « of B. in his paſture, and having a mind to ſteal pe 
4 «him, cometh to the Sheriff, and pretending the 


5 « horſe to be his, obtaineth the horſe to be delivered 
& ynto him by a Replevin 2 yer this is. a feionious tak 
« ingz for the Replevin was obtained in ork 

* tegts, Jus 


© And thus where a man, who was an Attorney, 25 227. 7 
« had obtained a fraudulent Judgement in Ejement P. 17. Car. il. 
„where he had 10 Colour of Title, and took goods 
e in the Houſe to a conſiderable Value; it appearing 
* in Evidence that he ſued out the Ejectment merely 
© to get poſſe Mivn, and convert the Goods, to which 
© he. had no pretence of Claim, to his own Uſe, he 
« had Judgement of Felony: and (having once had 
the benefit of Clergy allowed him ae 2 he 
© was executed. | 


x ww © FH 


f «It ſeems hi chat a Man may commit a Felony , 
e « of his own Goods by reaſon of the ſpecial tempo- . 
I © rary property of ſuch Goods veſted by himſelf in an- 
. © other, and the felonious intent. As if A. deliver Goods 
: t B. to keep, and ſteal . with intent to charge 
5 . 1 « B. with 


123. 


Cr. L. 
IE 
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1 


7 H. VI. 43. 


O. N. Dee. 
1778. 

No. 52. 

R. Vs Ann At- 
kinſon. 


Add. P. St. 3%. 


R. v. W. Van» 


ſos. O. B. 1779» 


; Add. P. 8. ut : 


ſupra. 


c was this: 


| Simple Lartoy, 
© B. with the Value: or if 4. having delivered 
% Money to his ſervant to carry to ſome diftant Place, 


«© diſguiſe himſelf, and rob the ſervant with intent to 


<« charge the 'hundred 3 or take them ſecretly from 
« the ſervant with intent to make the ſervant anſwer. 
able for the Loſs. And agreeably to this Doctrine 
te the Law ſeems to have been * three 
“ Centuries paſt. 


On an Indifment for Gedling ten ders: the 


ee property of - Joſeph Hood, the Evidence was the 


« Wife of Foſepb Mood, and the account ſhe gave 
that being in want of change, to pay 
« ſome workmen, the Priſoner told ber ſhe knew a 
4 perſon who could give her ten guineas worth of 


6 half-guineas : that ſhe put down the Guineas on the 
Table, which the ſaid Priſoner took up, and under 


« pretence of going for change, went out, and never 
« returned: on ſearching for her Cloaths, it was found 
& they were gone. On this Evidence ſhe was found 
ar. | 7 


6 On an Indictment for ſealing a der Watch, the 
« Evidence was, that the Priſoner had been a year and 
« a half Journeythan to the Proſecutor, who had en- 


« truſted him with a ſilver Watch to clean : the Pri- 
« ſoner had brought the Watch back; but it not 


cc being perfect, the Proſecutor had ſent it to him 
« again; The Owner wanting it, the Proſecutor ſent 
« for it to the Priſoner, and received for Anſwer that 
&« jt was not done; and on a ſecond meſſage, that it 
„was lent out by the Priſoner, which was found to 
« be a d In reality, it had been pawned by 


« the 


Simple Larceny. 
« the Wife of the Priſoner, He was found gulty. 
« The Reader will ſee that the pawning by the Wife 


« muſt be underſtood to have been proved to be by 


ce the direction of the Huſband. 


« On an Indictment for ſtealing a Note, the Evi- 
&« dence was, that it was delivered to the Priſoner to 
« diſcount : and it appearing that the Owner never 
meant to part with the Note till the money was 
e atually paid for it, and that the Priſoner got it into 
his poſſeſſion with an original deſign of 9 it, 
te this was adjudged Felony. a 


« Man went to a Goldſmich's, and ordered a 
quantity of Goods to be ſent home : the Goldfmith 


c directed his ſervant not to leave the Goods without 


* the Money; but on ſome pretence the pretended 
« Purchaſer ſent back the ſervant, and kept the 
„Goods. The Judges held theſe circumſtances to be 
Evidence ot a felonious taking: as in the Caſe of a 


R. v. 
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J. H. 


Aikley. 0. B. 


1783 and 1784. 


r. 294+ 


« Ring-dropper, where a man drops a ring or purſe, 
te and, on pretence of dividing its produce, takes a 


« cloak or ſome other thing as a pledge for his propor- 
« tion, and converts it to his own Uſe, which has been 
« repeatedly adjudged Felony. | 


« If a Carrier, after he hath brought the Goods to 
* the place appointed, take them away privately, it is 


Add. P. 8. 252. 


Felony; and ſo if he carry them to ſome other 


te place than the place agreed; or if he open a ſack 


« or bag, and privily take out part of the Contents. 


“If a Gueſt at a Tavern take Plate fer before 
© him, this is Felony, for there is only a ſpecial Uſe. 
11 5 


3 Inſt. 
IV. 9. 


13 Z. 


108, 3. 


: We res 


P+ 365. 
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' 


R. v. Macken - 


Sle. 
Add. P. S. 23 1.2. 
O. B. 1779. 


Aſpor tation = Hor ſe ſtealing. 


And if a Miller, who hath corn delivered to him 
« to grind, ſteal part, this is Felony. 

If a tradeſman deliver goods to workmen to work 
« in his houſe, and they ſteal away part of them, 
ie this is Felony, notwithſtanding the delivery to the 


- « party; by reaſon the property is, not altered by the 


« delivery. 
Par. 3. 
Of Herſe-ſtealing. 
There is a Caſe of Larceny made capital Felony 


„ by Statute, which is Horſe-ftealing : the theft here 
„ may frequently take place in conſequence of a de- 


« livery from the Owner; yet Evidence of ſuch de- 
c livery for a ſpecial purpoſe does not clear the Felony. 
„Thus a man takes an horſe under pretence of 
ce taking a journey into Eſſex: this journey he never 
ce takes, but ſells the horſe : by all the Judges it has 
e been determined Felony. 

% Mackenzie went to Spencer: and after looking at 
« a horſe, deſired to know whether he would go quietly 
ce with the ſaddle on. Spencer delivered the horſe for 
„the purpoſe of trying him; Mackenzie rode away 
„with him: this was adjudged Hor/ſe-ftealing. 

« It was a doubt whether the general Terms of a 


c“ ſubſequent Statute had not reſtored Clergy to the 


ce ſtealers of a ſingle Horſe: to obviate which it was 
* declared and enaQted that ſtealing of a Angle Horſe, 


« Gelding, or Mare, is deprived of Clergy. 


. 

Of 3 away. 
«© What ſhall be Evidence of carrying away in "TY 
port of an Indictment of Larceny may be collected 
* from the ſubjoined inſtances, and will yet more 

appear in treating of Larceny from the perſon. 
* A Gueſt took the Coverler or Sheets off his bed, 
and fiſing before day, removed them out of the 
chamber where he ſlept, into the hall, and went into 


« the. 


1 


Who ſhall be ſaid to have the Property in certain Caſes— 
Things that appertain to the Real; Y not eh. 


the ſtable to ferch the barks and the oſtler appre- 
e hended him: theſe ſeveral Acts were judged Evi- 


« gence of a felonious intent: and that there was a : 
« carrying away by removing the coverlet from the 


chamber into the hall, although it ſtill were in the 


« houſe of the owner. 
Z Par. 5. 


Who ſhall be ſaid to have the Property in certain Caſes. 


He who ſteals goods belonging to a Pariſh Church 


« may be indicted for ſtealing 19 Goods of the Pa- 
« riſhioners. 
e And of thoſe who violate hs decent Reſpe& due 


« to the remains of Mortality, there is the following 
« Caſe relative to the legal conſideration of their 
&© offence. 

« Ar the Aſſizes at Leiceſter, the Defendant, who 
« had digged in the night into the graves of ſeveral 
% men and one woman, and taken away the winding 
| © ſheets from the bodies was indicted of Felony : the 
Judges, who had been previouſly conſulted, as was 


« the faſhion in thoſe days, holding that there was a 


<« property in the ſheets, in the Executor, Adminiſtra- 

t tor, or other Owner, ſufficient to maintain the In- 

« dictment. The Jury found him guilty of petit 

« Lerceny only. 
5 Par. 8. 

Things appertaining to ibe Really not larcinable. 


4 The Things taken away muſt be perſonal Goods : and 


therefore, where Statures have not interpoſed, things 
c adhering to the freehold, and removed in the inſtant 
« of their ſeverance from it, are not the ſubje& of 
« Larceny. But if previouſly ſevered by the owner, 


ce they are: and fo if the Eviaence eſtabliſh their. 
„being ſevered at one time by the Thief, and taken, 


* after an e of remaining ſevered, at another. 
dc On 


1 Hawk. 94. 


R. v. Haines. 
10 Ja, I. 


IV Comm. 232. 


3 Inſt, 109, 
1 H. H. V. C. 


509, 10. 


IV. Comm. 


R. v. Weſtbeer, | 


2 Str. 1133+ 
Tr. 13 G. II. 
B. R. 


Caſe. 5 
« On the ſame Principle the ſtealing of Writings, 
« containing the Title of an Eſtate, has been held 


. no Felony, but a Treſpaſs : becauſe they are not per- 


« „ ſonal Goods of intrinfic Value, their worth ring 
« merely as they reſpect the realty. | 

« And agreeably to this Rule was the Caſe where 
© one was indicted of Larceny in tealing a Commiſſion to 
t {ettle Boundaries, and the Return thereupon : which 


| % Commiſſion and Return were reſpectively laid to be 


« of the Value of two Shillings, of the Goods and 


* Chattels of the Xing. The Defendant pleaded, Not 


Sit Dudley | 


Ryder, 


t ouilty: the Jury found two parchment writings an- 
« ſwering the deſcription. in the Indiftment : and that 


e the Priſoner privately carried them from the Six Clerks 


16 Office i in Middleſex, belonging to the Court of Cban- 
T cery, where they were kept as Records of that Court, 
6s with an intent to fical them: that they were the 
« King's Goods, and each of the Value of one penny. 
te And upon the whole Matter, whether the ſaid raking 
« were felonious, they ſubmit to the ] 28810750 of 
te the Court. 

« It was contended by Mr. Attorney General * oP 
ce Mr. Barnardiſton, that this was petit Larceny, both 


* on the general Idea of the Offence and the particular 


te nature-and. circumſtances of theſe parchments as 
« applied to that Idea. 


That it was a fraudulent waking without conſent 


 ** of the Owner ® the private taking and the property 


«in the King being aſcertained by the Indictment, 
85 and 2 Value found which ie it to petit Eren 


„ 


* ppm. ini off fraudulents contreatio rei alienæ invito Domino. 
| 2 * That 


Caſe. continued. | | 00 
« That the Crown, in behalf of the Community, is 
« recognized by Law as having a valuable property 
« in theſe inſtruments: and that the place where they 


_ & are depoſited has the e of the Treaſury + v. om L. of | 


Ev. form. Ed. 
« for that reaſon. . 


That whatever might be ſaid of Deeds between 4 
ce party and party, as ſavouring of the Realty, and how- * - 
« eyers neceſſary it might be to allow, on a ſubject of 102285 
e this nature, a Doctrine once ſettled by Precedent, 
« though originating in a Refinement of which it 
© might be difficult to give a ſatisfactory Reaſon, pub- 1 
« lic Inſiruments were not included within the e 
« of that Rule. 

That the Statute concerning - the ſtealing of Records, 
e wybereby any Judgement ſpould be reverſed, rather in- | 15 
« dicated than excluded the Idea that the ſtealing of 
« Records was a Felony at Common Law : for that 
Oo. the Statute was neceſſary, if Clerks, being intrufted 


% with the poſſeſſon, were to be on an equal footing of 
4 Puniſhment with other perſons, ſuppoſing this to be | 
« Felony before by Common Law in a Stranger. | 
« On the contrary, it was argued, that the Statute 
te was to be conſidered as introducing a new Law, in 
60 particular circumſtances, On A ſubject for which the 
« Common Law had made no general Proviſion. That 
« this clearly was not within the Act: and chat evidently 


3 
c. 
c. 12. 


— 8 


u 


. 
— 


I + Lord Coxx, in the Paſag⸗ more precious and excellent, PEP: | 
to which the Margin above re- thoſe be the ſacred Tudgements, 
rs, bas theſe expreſſions: \, Records, and other Judicial pro- 


ceedings under the aft Cuflody 
7 ing Treafury— hi: the Treaſurer and C Lg * 


Treaſure" is twofold : his Money the Exchequer.” 
or Cain; an another that is far 
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it was to be governed by the Principle of Deeds 


i ſavouring of the Realty. 
The Court declined entering on the Queſtion, 
* whether theſe Writings were ſaid properly to be 


.. « Goods of the King, or on the general Queſtion upon 


<* the Statute, or of the extent and nature of the Crime 


'- «of ſtealing Records at Common Law. Bur that 
© the point of theſe writings concerning the realty was 


Wody's ©. 

s Ca, 
er Juſt. 
in Cam ſcac. 
10 E. IV. 14. 


468. II. e. 32. 
25 8. II. Co 10. 


10 G. 11I. c. 18. 


© ſufficient to ground their Judgement: and hey all 
<« declared their opinion that the Priſoner was not 
<« guilty of Felony as charged in this Iadidt ment. 

« Neither did they think it legally juſtifiable to con- 


« vie him, upon this finding of the Jury, of a Treſ- 


« paſs, the Indictment being for a Felony. 
« And where Felony cannot be committed of 


« Charters, it has been held that it cannot be com- 


© mitted of a Box containing them: for that it is but 
e an Acceſſary to the Principal, and therefore taken to 
« be of the ſame nature as the Charters themſelves. 
e Littleton argued that it was Felony : but he ſeems 
te at length to have acquieſced in the opinion of the 
« other Judges. | 

In the ſame Predicament "WORE was Lead off 
« the Roofs of Houſes, &c. and out of Lead Manes. 


Par. 6. 
What ſhall be ſaid to be Property. 


In order to be liable to the Puniſhment of Lar- 


ceny, the property muſt be ſuch to which the L. aw 


« annexes value, Therefore the ſtealing of monkies, 
te bears, foxes, or Dogs, is not Felony : though the 


© ſtealing of Dogs is by a late Act puniſhable, for the 
« firſt offence, by a Penalty not exceeding thirty, nor 
* leſs than twenty Pounds, with the Charges; and on 
. * non-payment to be committed to the common gaol, 


tc or houſe of correction, for any time not exceeding 


* . nor leſs than fix months, or until the penalty 


« and 


Wild Animal. Treaſure trove. 


and charges ſhall be paid: for the ſecond offence, the 
« penalty not exceeding fifly, nor leſs than thiriy 
« Pounds, with the charges; and on non-payment, to 
« be committed, not exceeding eighteen, or leſs than 
« zwelve months, or till paid; and to be publicly 
« whipt within three days after ſuch commitment. 
But there are Animals wild by Nature, which, for 


501 


« the amuſement and ſtat&Fof Princes and great Men, 


ce have, by our ancient Laws, while the Rigour of the 
« feudal ſyſtem was in its ſtrength, been conſidered as 
« property which might be feloniouſly taken, as Deer in 
« 2 Park, reclaimed or confined, Hawks, Swans, It does 
« not appear, that nobleſt of Birds, the Pzacock, * 

« ſtands under this denomination in our Books; though 
« the Creſt was uſed in the old times for the ornament 
« of our Kings; more ſuitable perhaps te-adorn a beau- 


« tiful Queen, ſuch as Mary of Scotland, being at 


« once elegant and ſplendid in a peculiar degree. 

©« Of Animals ſerying for Food, though not tame, 
« Larceny may be committed by ſtealing their Fleſb 
hen dead; and fo of the = of tame Birds, Pea- 
&* bens, Turkies, &c. 

c“ Killing Sbeep, Lamb, Bull, Cow, Calf, Ox, Steer, 
« or Heifer, with an intent to ſteal, is a Felony vithout 
Benefit of Clergy. 

« And it hath been held that Larceny may be com- 
© mitted by ſtealing of Fiſh in a Trunk or Pond: 
e they being then not at their natural Liberty; but as 
« it were impounded, __ 

& [arceny, it is ſaid, could not at Common Law be 
committed of Treaſure trove till ſeized by the King, 
* or him who hath the Franchiſe: and by Treaſure 
© zrove the Law underſtandeth Gold, Silver, Plate, or 
" Bullion, if found hidden in the Earth or other pri- 


wy Invidum hunc Alitem et & veritate alienum. Quin et foie 
malewolum quibuſiam diet la- dum ; guã vix alia ftultior excogi- 
cit; PLIN1O quidem merito r. tari poterat ſententia. Miremur 
fragante ; z et eft id ſane __— i eundem et deformem dicerent ? 


© yate 


37 E. III. e. 19. 


Comm. IV. 236. 


98. J. e. 22+ £ 


511. 
Iv. omm. 235. 


Comm. I. 295. 


H. N. 2. e. 20. 
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Wreck. 


vate Place, the Owner being unknown; and in this 


e reſpect the Law goes not ſeem to be altered: and of 


i Wreck it was holden in like manner that Larceny 
M could not be committed; for which Reaſon the 
© Legiſlature interpoſed for the reſtraint of this cruel 


ac violation of ſocial Duty; this unnatural Deſertion 


of the Principles and Sentiments of Humanity: 
« and it alſo puniſhes as Felony, without Benefit of 
« Clergy, plundering or ſtealing from any ſhip in 


1 giftreſs, though not a wreck. 


Carta, H. . 
26 May, 1174. 


And it was neceſſary to apply the Remedy i in this 
40 Extent, as otherwiſe the Proviſion would have been 
4 very inadequate to the Miſchief : for a ſhip is not 
«* ſaid to be a wreck, nor do the goods which were on 
* board fall under that deſcription but where the ſhip 
« js loſt, and the goods thrown upon Land: and 
ce then if any Animal eſcape alive, the property was 
« not held to veſt in the Crown till after three Months 


* non-claim. And afterwards ,it was underſtood by 


* . 


* our Juriſts, that if any certain mark were ſet on the 


ee goods by which the Owner might be known, it is no 


e wreck: and the Claim progreſſively becoming yet 


3E. I. c. 4 


Hamilton 1:9 
Smyth v. Davis. 
Burr. Mansf. 
Te 11 G. III. 
B. R. 2732. 
Anno 1771. 


26 G. II. Co Ig. 


ce more unfavourable, the Statute of Weſtminſter firſt 
« extended the limitation to a year and a day; and at 
e length it was determined, agreeably, as it appears, 
* to the ſenſe of Bran, that by whatever ſigns 
« Property could be proved the Owner was intitled. 
© The Statute lately mentioned provides that when 
goods of ſmall value ſhall be ſtranded, loſt, or caſt 
% on ſhore, and ſhall be ſtolen without circumſtances 
« of Cruelty, Outrage, or Violence, that it ſhall be 
e lawful to proſecute for ſuch Offence by way of Ia- 
cc id ment for petit larceny : ſo that if there be Evi- 
% dencę of Violence, Cruelty, or Outrage, goods thus 
te taken leave the taker ſubject to the puniſhment of 
6c * Felony. 


* Bonds, f 


LARCENY from the PERSON. 


4 Bonds, Bills, and Notes, were formerly not larci- 
6 nable : but they are placed, in this reſpect, by Sta- 
« tute, on the footing of the Money they purport to 
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2 G. II. C. Zo 


« repreſent, This marks the commercial Temper: | 


« as we have ſeen that by the ſame Statute Notes ac- 
« quired the legiſlative recognition of an importance 
.« equal to Deeds in Caſe of Forgery. 
e But though i it is neceſſary there ſhould- be a > 
« minate property ſomewhere, an indictment is main- 
E tainable for ſtealing the goods of a perſon unknown: 
« for it is the public injury, not the individual loſs, 
« which is the ground of the criminal. Proſecution. 

« The Wife cannot be guilty of Larceny fram the 
« Huſband, nor the Huſband from the Wife: on ac- 
« count of their Unity of Intereſt, 

« A Mife cannot be convicted of Larceny committed 
« by her and her Huſband: for ſhe is preſumed in Law 
« to have ated under coercion from him. 


TiTLte I. 
Of comround Larceny. 


We are now to ſpeak of the Evidence proving the 
Crime of compound or mixed Larceny. | 

« And, firſt, of Larceny from the perſon. 

« Privately ſtealing from the perſon above the Value 
te of twelve pence is a Felony without Benefit of 
“ Clergy. 

* On an Indictment for aſſaulting Abina, the Wife 


« of George Hobart, Eſq. and feloniouſly taking from 


* her perſon againſt 79 Will an ear-ring ſet with 
« diamonds. 

The Evidence was, as as Mrs. Hobart was getting 
© into, her coach from the Opera Houſe, ſhe felt a 
© perſon take hold of her ear, and pull her ear- ring, 
« which was thereby ſeparated from her ear: the pri- 
" - Toner was ſeen by two Witneſſes with his hand co 

cc Mrs. 


1 H. P. C. 512. 
Comm. IV. 
236. 


21 H. VI. 
Cor. LY 


3 Inſt. 103, 
Stamf.26. c. 1 ;. 
E. II. cor. 383. 


Addington' $ 
Pen. St. p- 375+ 
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\ Laxcrxy from Hovses. 


Mrs. Hobar!'s ear. The ear-ring was found after. 


* wards in her hair. 
e The Judge before whom the offence was tried 


<« reſpited Judgement on a doubt, whether here was 
* a carrying away: the opinion of the Judges was 


„ taken; which was, chat _ Evidence maintained the 
* Inditment. .. 


What ſhall be ſaid to be taking "OM the perſm is 


_— Wd or uren . in wann 2 1 


Par. 2, * 4 
Of Larceny from Hobs Es. 


2 « This offence may be committed ſo as to. incur 
« a capital Felony, by Realirg above the Value of 


twelve pence from a Church or eh with or, with- 
out violence, 


39 Eliz. c. 15. 


Tr. 16 Car. II. 
Simpſor's Caſe. 
H. H. P. C. 
57 


« By ſtealing i in a Booth or Te ent, in a market or fair, 
&« by day or by night, by violence or breaking the 
« ſame, the Owner or ſome of his family being therein. 

Not only a ſtealing, but breaking muſt be 

proved: and the Evidence that a franger was in the 
booth or tent is not ſufficient to ſupport I Indict- 
© ment. 

« Stealing to the Value of five ſhillings, by breaking 
any dwelling-houſe, or any out- houſe, ſhop, or 
0 warehouſe thereunto belonging, i in the day-time, and 
10 although no perſon be therein. 

On this Statute there muſt be ſome Evidence of 
25 Force. 

A man came into a dwelling- -houſe, none being 
« within, and: the doors being open, and broke up a 
. Cheſt,. took out Goods to the Value of five fillings, 
laid them on the floor, and, before he could carry 
« them out of the chamber, he was apprehended: 
ce and upon a ſpecial finding, he was held by the Sta- 
« ture to be ouſted of his Clergy, cl the opinion of all 


« the, 
Og « Pri- 


What art conÞrucd Warehouſes with reſpe to Larceny. | 705 


« Privately to ſteal Goods, Wares, or Mere bandiae, 2 nw. 1. 
« jn any ſhop, warehouſe, coach-houſe, or ſtable, by 80 
« day or by night, and whether any perſon lie therein 
« or not, is Felony without Clergy, The Acceſſaries 


« before the Fact are within both thy and the Any $94.6 OO 
«of | Elizabeth, 10 


« If "I be in Evidence by 9 a open, it ſeems Folt, 79. 
« this will take the Crime out of the Statute concern- 


e ing Shops, Warchouſes, &c. from FREE Goods 
© are 14 985 taken. 


e Where the Priſoner was indicted for privately 22 nern. | 
/ « ſtealing Goods, the property of Meſſrs. Fludyer and 17 ih ages 
« Co. in the Warebouſe of John Day; the Caſe ap- G. 18 
« peared upon Evidence that Jobn Day kept a common fog. „ Birch. 
Waehouſe by the waterſide, where Merchants did 
« uſually lodge Goods intended for Exportation, until 
« they ſhould have an opportunity of putting them 
on board, The Goods were ſent by Fludyer and 
“ Co. to this Warehouſe, in order to be put on board 


«* a Veſſel; and in the Warehouſe were ſtolen by the | 
« Priſoner. 05 


60 The Court was of opinion, that this is not a Caſe 
within the Statute ; for that by the Word Ware- 
e ouſes in the Statute is meant not mere repoſitaries 

for Goods, but ſuch places where merchants and 
* other traders keep their Goods for /ale, in the Na- 
i ture of Shops, and whither Cuſtomers go to view 
* them: and though the Goods might with propriety 
« ſufficient be laid to be the Goods of Jobn Day, 
b he having the charge and poſſeſſion of them, yer ſtill 
his Warehouſe was a place merely of ſafe Cuſtody. 


32 « Accord- 


Fa 


Money is not Goods, Wares, or Merchandize within the 
1 | AZ, 

46 Accordingly the Priſoner was found guilty of 
& T.arceny to the Value laid in the Indictmeat; but 
« acquitted of ſtealing privately from the Marebouſe. 


“The learned Author of the Obſervations on ancient 
« Statutes appears not to acquieſce in this Diſtinction. 


% Money appears not to be within this Statute, 


«Stealing to the Value of forty ſhillings from any 
ce dwelling-houſe or outhouſe, whether any perſon be 
« in the ſaid houſe or outhouſe, or not, and although 
e ſuch houſe or outhouſe be not actually broken is 


Felom without Clergy. 


_.* Apprentices under the Age of fifteen are not 
S within this ſtatute, 


CHAP: 


Robbery. 


CHAPTER 


Of RopBBERy. 
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« The next ſpecies of offences, of which it is ne- 


« ceſſary to diſcriminate the Evidence, is Robbery : 


« which is the felonious and forcible taking of Goods from 


« the perſon of another] or, (the taking of the property 
« of another, in his preſence, by violence or threats, with- 
te out the notion of legal Claim. 


“There muſt be a zaking : for the Aſſault with 
intent to rob is now a tranſportable Felony by 
r 


«Ir is of property, endefinitely: for the Value 


te makes no difference in the legal Conſtitution of this 
6 Crime, | 


© The abſolute or qualified owner of the Goods 
© muſt be preſent : for it is the danger or apprehenſion 
« to which this Attack renders him liable, which cha- 


« racterizes this offence : and where his preſence is 


e ſuch as to come within this conſideration, the taking 
«is in Law a felonious taking from the perſon : 
e though the Goods may not actually be carried 
« about him: as where one drives away the Sheep or 
e other Cattle of another before his face. 1 


te It muſt be by violence or threats: and the natural 


© concomitant of theſe being preſumably ſome degree 
« of fear in the party thus aſſaulted; putting in fear 
e Blot. 


Comm, IV. 
243 · 


70. UI. c. 21. 


1 Hawk. P. Ci 
97 · 
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Tr. 13 A. 
Foſt. 123, 9. 
R. V. Peat. 

O. B. 1781. . 
Add. P. 8. 316. 


9 


Force and Threats, what is ſufficient to prove. 


ie is a circumſtance that enters into the legal Deſcription 
&« of the Crime: for it is not an eſſential, fo as to 


« form part of the rigorous definition of it. 


« And accordingly it was reſolved by all the Judges, 
te that although uſual, it was not neceſſary to lay this 
te circumſtance, of putting the party in fear, in the 
« Indictment; for that it is ſufficient if the Goods 
« were taken by violence. And once ſo taken, che 
<« offence is complete: therefore where the Highway- 
* man ſtopped the Proſecutor, and demanded his 
% Money, who accordingly gave his purſe; but the 
« Highwayman, on receiving it, ſaid, if you value 
« your purſe, take ir, and give me the money ; and 
« accordingly the Proſecutor took it back: yet the 
6 poſſeſſion of the money being once changed from 
« the owner to the highwayman, if but for an inſtant, 


© jt was held, in point of Law, to amount to a Rob- 


© bery ; yet perhaps few would have been diſpoſed to 


© bring that point of Law to a Trial in a Caſe fo 
« circumſtanced. 


« There is one Caſe indeed where the force appears 
ce ſo ſlight, and the threat none, that if no circumſtance 
has been omitted, one might rather be at a loſs for 
« the ground of the Judgement: the Caſe was this: 
« the Priſoner was indicted for aſſaulting on the high- 
« way, and taking from Mary Roberts, againſt her 
cc will, four linen ſhirts, value about nine ſhillings, 
« Mary Roberts proved, that as ſhe was carrying a 
« baſket with linen, a yourg man came by and 
* ſnatched the linen off her baſket, and ran away 


with 


Evidence of RoBBERY M Caſes particularly circum- 


ſtanced. 


« with it. And it is ſaid, that on this Evidence the 
« Priſoner was found guilty of Robbery. + 


« With regard to threats, it is not neceſſary theſe 
* ſhould import Loſs of Life or direct corporal In- 
e jury from the immediate Act of the -threatener : 
eit amounts to the Crime of Robbery, if there be 
ee threats of bringing a perſon into danger uſed to 
« extort from him his property. 


« Thus a threat to accuſe a perſon of a capital 


* Felony, and thereby obtaining money from him, is 
et an actual Robbery, 


e But a Robbery cannot be by Concert and Collu- 
e ſion between the ſuppoſed Robber and the party 
„ from whom the Goods are taken. 


©« Thus where the Caſe was, which muſt be here- 
« after noticed for a yet more important reaſon, that 
& Macdaniel, Salmon, and others, procured Peter 
«* Kelly and Jobn Ellis to commit a robbery on the 
« perſon of the ſaid Salmon, it was reſolved, that in 


e the Judgement of Law, no Robbery was or could 


* be committed on Salmon under ſuch procurement. 


But a man, with a deſign of apprehending a 


© Robber, who has infeſted the Road, may volun- 


<« tarily expoſe himſelf to the hazard of being robbed : 
*and his teſtimony ſhall be good to convict ſuch 
< perſon aſſaulting and taking from him his property. 


ELSE»: Thus 
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Norden's Caſc. 
Foſt. 129. 

St. Tr. . 
434—7 

R. V. Belchier. 
O. B. June, 
1752 | 


St. Te. X. 438. 


Vi. R. v. Tap- 
lin, 

R. v. Banton, 
28 June, 1780. 
O. B. 


V. etiam ANN. 
REG. 


1 H. H. P. C. 


5347 5 
Aut. 1 St. 500. 
Comm. IV. 


243. 


Evidence of Rog BERVY in Caſes particularly circum- 
ſtanced. 


Thus one Norden, having been informed that one 


« of the early ſtage coaches had been frequently 


e robbed near the town by a ſingle highwayman, re- 
„ ſolved to endeavour to apprehend the robber. For 
te this purpoſe he put a little Money and a Piſtol into 
“his pocket, and attended the coach in a poſt- chaiſe, 
& till the highway man came up to the company, and 10 
* bim, and preſenting a weapon, which was a finder- 


box, demanded their Monty: Norden gave him 
the little Money he had about him; and then 


« :ymped out of the chaiſe with his Piſtol in his band, 
ce and, with the aſſiſtance of ſome others, took the 


b highwayman; who was indicted and convicted. 


W In the time of the deſtructive and ignominicus 
% Riots, a man was indifted for going about with a 
* club or bludgeon, and extorting money, under 
de terror of the armed mob, in the name of Charily 10 
* the poor Proteſtants. It was left to the Jury, that if 
de they believed he had made uſe of theſe circumſtances 
© of intimidation to take away the property of an- 
&* other by pretence of charity, it amounted in clcar 


„Law to a Robbery : and of this he was accordingly 
© convicted, 


e But if words of menaces, or other acts of vio- 
* lence, be not uſed till after a clandeſtine taking, this 


* 1s only Larcery: as where Halfpenny, going up a 


* bank to open a gap, Harman ſlipt his hand into his 
pocket and took his purſe; and upon Halfpenny's 
* leetng it in Harman's hand, and demanding it again, 


« Harman 
* 


Evidence of RoBBEZARY in Caſes particularly circum- 
Nanced. 


ic Harman threatened him if he ſpoke of it; and went 


« off with the purſe: this was ruled only ſtealth: 


and he had his Clergy. 


* We have ſeen that of any property which a Man 


« has, either abſolute or as bailee, Larceny, or Robbery 
© conſequently, may be committed by taking it from 
© the perſon who is in poſſeſſion. And even a Rob- 
* bery may be committed by taking, with an intent 
« of ſtealing, Goods from a Robber: and perhaps 
« ft might be even laid in the Indictment as for felo- 
* niouſly taking the Goods of the ſaid Robber, for he 
te has property in them againſt all but the Owner or 
« the Crown ; though if the true Owner can be known, 
te the right laying of them would be as bis property; 
« for it is not changed by the Act of Robbery, 


&« Formerly, under the Statute, it was held neceſ- 


« ſary that the Robbery be committed in or near zhe 1 


“ Highway ; otherwiſe it was not ouſted of Clergy : 
« and during that Period the River THA ES was 
«* conſtrued to be an Highway; nor perhaps can the 
« legal propriety of the Conſtruction be juſtly im- 
te peached; but by a ſubſequent Statute this is ren- 
« dered immaterial. 


22 4 | CHAP. 


Deut. XXII. 2. 


Burglary. 


CHAPTER III. 


Of BurxGLARY. 


The next offence we have to conſider is Bun- 
© GLARY: this is, breaking into an inhabited Place by 
« Night, with intent to commit a Felony. 


« This is an aggravation of the breach of ſocial 
« Duty inſtanced in the preceding Crime: fince, toge- 
ce ther with the perſonal Attack, it is an invaſion of 
« domeſtic ſecurity, and a violation of the hour of 
© reſt and peace. The Moſaic Law therefore allowed a 
cc nofturnal Houſe-breaker to be put to death by the 
es party whom he attacked. 


« And the Athenian Law made a like diſtinction 
© concerning nofurnal Thieves and Houſebreakers. 


« The Law of the Twelve Tables appears to have 


tt been to the ſame effect. 


c Let us now in Order examine the ſeveral conſti- 
cc tuent parts of this offence. 


Es fis Tis perl dH veg m- 
rofl Jeaxpa; NC 'anaywyny 
eo; Tus ENAEKA iu Ei Tis 
NrK Tap they xamlos, Tele i 
xx; *AIIOKTEINAI xa rec! 
Nax oil, xa} 'anrayaytty Tor; bd 
i; Buh %: rot axwvl wr ai ATLA- 
TNTAI ow, our thyvila; xala- 
rica) tlie tas T xappdlu 
4 ©ANATON 73» ZHMIAN, 


Fifty Drachma's were worth 
about two Pounds two Shillings of 
our Money : and a ſtealing beyond 
this in the Day-time, or to any 
amount in the Night, appears to 
bave been a capital Felony by the 
Laws of Athens. Houſebreakers 
appear to have been conſidered in 
the ſame light of capital offence, as 
by the Jewiſh Law, 


« It 


What ſhall be Evidence of a breaking fo as to come within 
the Charge of Burglary, 


« [t muſt be a breaking ſo as to enter, or a breaking 
« gfter the entering. But this breaking and entry is 
in Law complete, if the party unlock a Door, take 
« the Glaſs out of a Window, lift the /atch of a door, 
« and then ſet his foot on the threſhold ; put his arm 
« or an inſtrument through the opening thus effected 


« in the Window, to draw out Sn or a Piſtol to 
« demand Money. 


« And thus with regard to the breaking and entry, 
te which is in Law burglarious : where it appeared that 
« the Priſoner, in the night, cut a hole in the window 
« ſhutters of the Proſecutor's ſhop, which was part of his 
« dwelling-houſe, and putting his hand through the 
« hole, took out Watches and other things which hung 
« ; the ſhop within his reach: 
&® Burglary; and the Priſoner was convicted. 


« Where there is no other breaking than of a Chef 


« or Cupboard, great Writers on the Common Law 


« appear not wholly to be agreed, It is ſhewn by 
« Fos ER in Simpſon's Caſe, that the Queſtion con- 
e cerning the Cheſt could not be the Point on which 
« the Evidence of Burglary depended in that Caſe, as 
te there was a clear unambiguous breaking into the 
« Houſe ; and he adds, that the opinion expreſſed by 


« Hart cannot be Law, if it were meant of a 
* moveable Cheſt. 


p EY 


SI NOX FVRTVM FAXIT ET IM ALIS OCCISIT JVRE 
CASVS ESTO. 


e He 


this was holden to be 
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Comm. IV, 
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1 Hawk. P. C. 


103. 


R. Vs Clement 
Simpſon. 


Kel, 31. 
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Foſt. 109. 


L. N. P. 34. 4th 
Bd. 


„ propriety enough be conſidered as annexed to and 


in no other light than as mere meveables, partaking 


« ſame ule. 


FrxTuRts, whether to be confidered Part of the Tres 


hold fo as to conſtitute BuxoLARv. 


« He then ſubjoins a very valuable obſervation, 


* equally reſulting from Humanity and exact Difcern. 


« ment, that with regard to cuphoards, preſſes, lockers, 
ce and other fixtures of the like kind, a diſtinction 
„ ſhould be made, in favour of life, between 'Caſes 
& relative to mere property, and ſuch wherein life is 
concerned. That in queſtions between the Heir or 
„ Deviſce and the Executor, thoſe fixtures may with 


e parts of the freehold, That the Law will preſume 
„it was the intention of the Owner, under whoſe 
* bounty the Executor claimeth, that they ſbould be ſo 
&* conſidered ; to the end that the houſe might remain 
* to thoſe who, by the operation of Law, or by his 
e bequeſt, ſhould become entitled to it, in the ſame 
te plight he put it, or ſhould leave it, entire and un- 
&« defaced: but that in capital Caſes, ſuch fixtures 


c which merely ſupply the place of Cbeſts, and other 
« ordinary utenſils of houſehold, ſhould be conſidered 


ce of the nature of thoſe utenſils, and adapted to the 


„We may add, that even in ſome Caſes of Pro- 
« perty (an entire Claſs may be inſtanced of very ample 
« Extent between Landlord and Tenant) the Doctrine 


of Fixtures has not been rigorouſly conſtrued in the | 
e later Deciſions. And accordingly the Author of a | 


„Work often cited in this Treatiſe thus expreſſes 
« himſelf: — That in Trover for ten Load of Timber 


the 


JJ AD AE, OB... 


Obſervations conſtructive breaking. 


« the Caſe was, the Defendant had been Tenant to 
« the Plaintiff, and erected a Barn upon the Premiſes, 
« and put it upon Blocks of Timber lying upon the 
“ Ground, but not fixed in or to the Ground; and 
« upon proof that it was zſual in that Country to 
« erect Barns ſo, in order to carry them away at the 
« end of the terry, a Verdict was given for the De- 
« fendant. But that although Lord Chief Juſtice 
& Treby thought proper, in that Caſe, to take advan- 
« tage of the Cuſtom, yet that it would now, he ap- 
« prehends, be determined in favour of the Tenant 
« without difficulty : for that of late years many 
things are allowed to be removed by Tenants, which 
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Culling and 
Tufnal, per 
Treby, Ch, J. 
Hereford, 1 


© would not have been permitted formerly, as marble 


i Chimney-pieces, &c. ſo more ſtrongly in things relating 
ce to Trade, as brewing Veſſels, Coppers, Fire Engines, 
« Cyder Mills, &c. For that, notwithſtanding the 
« general Rule of Law is, that whatever is fixed to 
te the Freehold becomes part of it, and cannot be 
e moved, many exceptions have been of late admitted 
© to this general Rule, as between Landlord and Te- 
© nant, or between Tenant for Life or Tail and the 


6 Reverſioner; though the Rule ſtill holds as between 
„Heir and Executor. 


% No Exception can be more agreeable to the Rules 
« and Principles of Law than in favour of Life: and 


« this too ſcems to be conſonant to the Nature of the 


« Crime. The Author of the Commentaries is ſilent 
upon this Point. | 


* Coming 


Lg- Dudl F 
and Ld. Ward, 
Mic. 1751. 

in Canc, 
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kins, O. B. 
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5586. 


Church, or other public Building, Chamber in College or 
Inn of Court. 


. 
Conſtruct ive breaking, 

“Coming down a Chimney has been held Burglary : 
&© for it is as much cloſed as is conſiſtent with its uſe: 
* knocking at the door, and ruſhing in with a felo- 
<* nious intent: entering on warrant obtained by falſe 
© pretences: a ſervant, or other perſon lodging in the 
% ſame houſe, entering with felonious intent: a ſer- 
« vant Sletting in a robber: nay, it has been even 
e ſaid, entering under pretence of taking lodgings, 
* and then robbing the owner of the houle. 


T1iTLE III. 
IWhat Place liable to Burglary. 
«© BuRGLARY may be committed by breaking into a 


e CaurcH: it may alſo be committed by breakin 
e into a walled Town. | 


« It may be committed by breaking open an Houſe 
de or Building belonging to a Corporation. And thus, 
« the Priſoner being indicted for breaking the man- 
% ſion- houſe of Samuel Story in the Night- time, it 
« appearing in Evidence that the Houſe belonged to 
«the ' African Company, and that Story and ſeveral 
others had apartments there as Officers of the Com- 
e pany, the Judges were of opinion, that the apart- 
s ment could not be called Story's manſion-houſe, and 
« ſhe was tried upon another Indictment, in which it 
ce was Jaid to be the manſion-houſe of the Company. 


 * It may be allo committed by breaking open a 


« chamber in a College or Inn of Court: or even a 


« lodging 


oy - co 


What ſhall be deemed an inhabited Houſe, 


ee [odging in a private Houſe, if the Owner do not 
« inhabit it; or if the Owner and Lodger enter by 
ce different outward doors: but if the Owner inhabit, 


« and if they enter by the ſame door, it ſhould be laid. 


ce the Houſe ot the Owner, 


« It may be committed by breaking into a barn, 


5 
« fable, or warebzuſe, contiguous, or even appurte- 


« yant, to a manſion-houle : 


« the curtilage or homeſtall is conſidered as part of the 
« Houſe, 


Par. 2. 
bat ſhall be conſidered an inhabited Houſe, ſo as Bur- 
glary may be committed therein, 


« Tt is not neceſſary that it be actually inhabited at 


« the time: what is neceſſary the ſubjoined Caſe will 
& explain. | 


« The Priſoners were indicted for n in the 
ce qwelling- houſe of one Mr. Fakney, at Hackney, and 
« ſtealing divers Goods. By the Evidence of Mr, 


% Fakney it appeared, that he held his houſe for a 


* term unexpired, and made uſe of it as a country- 


% houſe in the ſummer, his chief reſidence being in 


London; that about the latter end of the ſummer, 


for whatever is within 
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Lee and Ganſel, 
Cowp, 5—7. 


Kel. 84. 
t H. H. P. C. 
qua ſupra. 


R. v. J. and 4 
M. Nutbrown. 
Foſt. 76, 7. 


« he removed with his whole family to his houſe in 


« the city, and brought away a conſiderable part of 


© his goods; that in the November following, his houſe - 


* was broke open, and in part rifled; that in conſe- 


« quence of this he removed the reſt of his furniture, 
te except a clock, a few old bedſteads, and ſome lum- 
eber of very little Value, leaving nothing for the 


accommodation of a family: that about midnight, 


* on 
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Camm. IV. 


What ſhall be deemed an inbabiled Houſe. 


son the firſt of January, the houſe was broke open: 
e and it was ſufficiently proved to have been done by 
a the Priſoners. Mr.Fackney ſaid, he had not come to any 
"<< ſettled reſolution z but rather inclined totally to quit 


wi the houſe, and let ic for the remainder of the term. 


* The Court was of opinion, that the owner having 
&« left his houſe without any ſettled inclination of re- 
« turning for the ſeaſon, but rather inclining the con- 
<« trary, and having disfurniſhed it accordingly, it 
« could not, under theſe circumſtances, be deemed his 
« dwelling-bouſe at the time the fact was committed; 
« and accordingly directed the Jury to acquit the Pri- 
© ſoners of the Burglary; but they were found guilty 
« of the Larceny, and ordered for Tranſportation. 


* The Rule which governed that Caſe was, that 
* where the Owner quitteth the houſe animo revertendi, 
cc it may ſtill be conſidered as his manſion-houſe, 
te though no perſon be left in it: but that, unleſs 
© there be an intention of returning, it will not be 
% Burglary, 


« And it hath been held that if a man hire a ſhop, 


te parcel of another's man's houſe, and work or trade 
ein it, but never lie in it, that it is no dwelling-houſe, 
te nor can Burglary be committed in it; for that by 


« the Leaſe it is ſevered from the reſt of the houſe, 


« and therefore is not the dwelling-houſe of him who 


«holds the other part; neither can it be ſaid to be the 


ce dwelling-houſe of the hirer, who never lies in it, 


Neither can: Burglary be committed in a tent or 
< booth erected in a market or fair, though the owner 


2 © may 


that ſhall be accounted Night ſo-as 10 fall within this 
Crime. 


e may happen to lodge there: for ſo frail and tran- 


« fient a place of ſojourning is not regarded by Law 
« as a manſion-bouſe. 


Ti TLE IV 
TIME. 


What ſpall be accounted Night ſo as 1 ' fall within this 


Crime, 


« Burglary cannot be committed: the only doubt is 
“ when night, in this ſenſe, ſhall be ſaid to begin, and 
« when to end. 


« At Lancofter Aſizes there was an Indiftment for 
& Burglary, alleging the Fact to be committed in the 


« done: Mr. Juſtice GouLp held the Indictment to 
« be inſufficient as for a Burglary, and directed the 
« Priſoner to be found guilty of fimple Felony only. 
He ſaid that it is now. eſtabliſned that Burglary cannot 
« be committed during the crepuſculum; that there- 
« fore it is neceſſary to ſpecify the hour, that it may 
< appear on the tace. of the Indictment to have been 


a * twilight of the morn. 


% And the Author of the Commentaries ſays, the 
© better opinion ſeems to be, that if there be day-light 
e ſufficient, begun or left, to diſcern a man's face 
« withal, it is no burglary : but that this will not 
« extend to moon-ligbt; for then many midnight 
« Burglaries would go unpuniſhed ; and that beſides 

78 « rhe 


« Tt is certain that between ſun-riſe and ſun-ſet 


e Night, but not expreſſing about what Hour it was 


« done between the twiligbt of the 1 and the 
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1 Hawk. P. 2. 
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Apollon. Rhod, 


Of the Intent, which ſoall conflitute Burglary, 


< th malignity of the offence does not ſo properly 


e ariſe from its being done in the dark as at the dead 


of night, when all the creation, except beaſts of 
« prey, are at reſt; when ſleep has diſarmed the 
« owner, and rendered his caſtle defenceleſs, * 


This Rule appears at the ſame time to be moſt 
% agreeable to the ancient Authorities. g 


Trein V. 
Of the Ix EN, which ſball conſtilute Burglary. 


& A breaking and entering, with an intent to com- 
cc mir a Treſpaſs, is not Burglary : but with an intent 
* to commit a Felony, whether at Common Law or by 
<« Statute. 


— 


* At the time when 
———nedio volyuntur fidera lapſu. 


Ov? Kurd TNAÆ N ava wy & de bos gu 


"Hye. Evynds ira ir te ep. 
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CHAPTER IV. 


Ansox, er House-BURNING, 
* We are now to give attention to the Evidence by 
* which that atrocious Crime of Hauſe- burning may be 
proved, which is the malicious ſelting fire to a Houſe | 
« of another. dk Cn. 16.414 


bay Barns, ſtables, * a come here wichis | 
© the deſcription as Parcel of he Houſe, as in Bur- 
< glary.. 


«1{ a Man fets fire to his 3 and the fire 
« catches any part of the Houſe of his Neighbour, 
« Evidence of this will prove the Inditment. 


comm. 222; 


The Indictment was for feloniouſly burning his 
* own Houſe, with intent to conſume the ſame and Mic, 10 Care 
« divers other Houſes contiguous thereto, without 5-C+ Jones, 
* naming the owners. | 


« Holmes was in poſſeſſion of the ſaid Houſe under 

« a Leaſe from the Haberdafbers Company, London. 'It 

te does not appear any Houſe but his own was reached 
te by the Fire: but Croke thought the ſetting fire to a 
« Man's own Houſe in a City or Town was a felonious 
“ Houſe-burning, on account of the imminent and 
« manifeſt danger to others: the other Judges, haw- 
© ever, thought this Caſe did not amount to Felony, 
© Later Deciſions have ſettled the Law upon the ſub- 
& ject differently from both points of this Caſe: the 
*« Houſe would now be conſidered as the Houſe of the 
« Landlord: and the burning of a Man's own Houſe, 
ASS. had 


Foſt. 116. 


7422 One firing bis own Houſe, which exltnds to bis Neighbour, 
or ibe Houſe of a Tenant. 


« had Holmes's fully anſwered that defcription, would 
not with Croke have been conſidered a Felony, from 
« the probability of its burning thoſe contiguous, 
« without the event taking place ia ſome” degree. 


Tod. 223.6. *On an "(AIR agaioſt Elizabeth Harris for 
n maliciouſly ſetting fire to and burning a dwelling-houſe 
Apis Len c in the poſſeſſion of Edward Stokes, for which Crime 
Anne, the Wife of William Courſe, was alſo indicted 
_ «33 an Acceſſary before the Fat, - On the Evidence 
te it appeared that the Priſoner Elizabeth was the daugh- 
© ter of the Priſoner Anne, by a former huſband, 
1 Jobn Harris and that Jobn Harris died ſeiſed of 
« the equity of redemption of this houſe and another 
e adjoining to it, ſubject to a mortgage term for 200. 
« and that the equity deſcended to his eldeſt ſon, a 
« child, left, with other children, under the care of 
their mother the Priſoner, Anne, who was entitled 
« to Dower out of theſe houſes, but which Dower 
e had never been aſſigned : that Anse, having the care 
« of her ſon and his eſtate, let theſe houſes to Edward 
te Stokes, at the rent of 5 J. per Aunum; but having a 
large family, ſhe was obliged to aſk relief of the 
„ pariſh: on being denied ſuch relief, unleſs the pariſn 
> officers were let into Receipt of the pg ſhe fre- 
60 length the Priſoner Elizabeth, by the directios of 
& Anne, ſet the houſe on fire charged in the Indictment. 
mM The miſchief did not ſpread farther, 


a Both were convicted: but Judgement was re- 
Pp 5 pots for the opinion of the 2 on delibera- 


„ && Þ 


Malicious Deftruftion, &c. of Ships; 


ce tion, the Judges were unanimouſly of opinion, that 
« Edward Stokes being in poſſeſſion as Leſſee, the burn- 
« ing of the Houſe of Edward Stokes was doly proved; 
« jt being his, to inhabit, during the Term, under a 
« demiſe from Anne in behalf of her ſon: and it was 
« ſaid, and not denied by any, that if Anne had 
te been ſeiſed of the freehold and inheritance, it would 
« have been alike Felony in Anne to have burnt the 
« houſe : and accordingly Anne was executed, but 
« Elizabeth recommended to pardon, on condition of 
&« Tranſportation, 


Evidence of any * of the | Houſe being burnt is 
0 proof of this Crime. 


TITLE II. 
Malicious firing, Ge. of Surrs. 
The malicious ſinking, firing, or otherwiſe. en- 


« deavouring to deſtroy Ships is a Crime analogous to- 
« that mentioned in the laſt Chapter, | 


Y Nothing occurs particular with regard to the Evi- 
.* dence in proof of it, farther than may be collected 


_ * by inſpection of the Re for the prevention of 1 
this enormous cfen 


„„ EAR. 


223 


g Hawks, Pac. 
06. 


IV. Comm. 

245 

8 }. 2. Co 9. 
G. I. c. 12. 

12 A. ſt. 2» 

C. 18. 
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Bract. fo. 144 · 
22 & 23 Car. II. 
c. 1. 


VI. St. Tr. 
212-=-27, 
R. V. Wood - 


burne and 
Coke. f 


Malin EM. 


n 
- Of Maintn. 


« This Crime is clafſed next to that of Murder, 
9 « being ſuch an Act of Violence and Outrage againſt 
v the perſon of another, as both in the diſpoſition of 
© the offender and the tendency of the attempt nearly 
„approaches to it. 


Tbis at Common Law was a Miſdemeanour, except 
in one extreme Caſe, where it anciently at leaſt was a 
„ Felony : bur now by a Statute, made originally on 
« occaſion of an inſult to a Gentleman then in Par- 
« liament, Sir Jobn Coventry, the effect of a very 
ct unkingly Revenge for a reflection on the Amours of 


* Charles, if any Perſon ſhall, of malice, and by 


«lying in wait, cut out or diſable the tongue, put out 
© an eye, ſlit the noſe, cut off a noſe or lip, or cut off 
&« or diſable any limb or member, with intent to main 


e er disfigure,—ſuch perſon (with the Acceſſaries before 


« the Fact) ſhall be guilty of Felony without Benefit of 
cc © Clergy. 


On this Statute a molt extrordnary Caſe came 
te to be argued. 


« Arundel Coke, Eſq. who had married the ſiſter 5 

« Mr. Criſpe, and expected, as appeared, an Eftate 
& on his Deceaſe, employed the other Priſoner, a la- 
te bourer, to murder Criſpe : and it was in Evidence 
&« that Coke ſtood by Woodburne, while HYogdburne ſtruck 
« Mr, Criſpe with an hedge-bill, The Criminals 
te failed 


« failed of perpetrating the intended Murder, but the 
« Noſe of Mr. Criſpe was ſlit by a'tranſverſe Wound, 
40 which cut into the Noſtril. 


« At the Trial the Hing- in- wait and the maiming 
te were fully proved againſt the Priſoners: but Coke 
« offered, as a Ground for taking the Caſe out of the 
te Statute, that he had no intent to disfigure, but only 
« to murder : and he would have had this argued by 
“ Counſel as a point of Law in his favour. The 
«© Court informed him, that it was a point of Evi- 
te Jence on the Facts before the Jury; upon which the 
te Jury was intitled to judge of the intent. They 
« were both found guilty: and after the Verdict Coke 
te renewed his objection; and on this it was argued 


« by Coke himſelf and Ah the Counfel in behalf of _ 
« Crown. 


ce The Lord Chief Fuſtice* faid the Jury had the full 
« Evidence before them on which tg. determine, whe- 
« ther by the preparation before the Fact, the manner 
« oof the Fact, the Nature of the Inſtrument, and of 
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* Vid. IV. 
Comm. 207« 


ee the Wound, a lying in wait with intent to maim, 


te and an actual maiming was proved: that they had 


© found their Verdict accordingly on the Evidence left 


« to them, upon all the circumſtances required by the 
* Statute. That therefore it could be of no avail to 
the Priſoner to make it appear that by maiming he 
intended to commit Murder. 


« It was agreed that a maiming in fighting a Duel 
would not be within the Statute : as being without 
& the requiſite of hing in wait. 


Aaag Of 


Of other heinous Injuries. 


CHAPTER VI. 


Of other neous Injuries, 


There might now follow the Evidence in proof of a 

© certain Claſs of Crimes, which ariſe from the Abuſe 

© of Inclinations implanted in us for the happineſs of 

individuals and the preſervation. of ſociety. But as 

little aid could be derived towards illuſtrating the MW 

Nature of Evidence by a detail of the legal requi- | 

E ſites to the proof of the Crimes, and as the ſubject 

* js ſufficiently underſtood whenever there is a neceſſity 

comm. oy, of its being legally diſcuſſed, it is needleſs, if not 

F. F. 1.259-. © improper, to add more than merely references to the 
. & Authorities which may be ſeen in the Margin. 


5 


CHAP- 


Homicide by Miſadventure? 


CHAPTER VI. 
Of Homicipe. 


c The Evidence here requires great firmneſs of Judge- 


et ment and accuracy of diſcrimination. It ſhall be en- 


1 


te deavoured to give the governing Principles by which 


& the ſeveral degrees of Homicide are aſcertained. 


« HomiciDE is the killing of an buman being born 


© into the World, either ene juſtifiably, excuſably, 
« or feloniouſy. 


According to theſe ſeveral Qualifiarions of the 77 


“Fact, it will become either, 


1. Homicide by Miſadventure; 
2. Homicide, founded, 
1. On public Juſtice, 
2. On perſonal Juſt Neceſſity ; 
3. Homicide by Chancemedley, ; 


1. Voluntary Ariting, but by Paſſion ; 


2. Involuntary, but not without Blame 
in Aft or Neglect; 
4. Homicide criminal, 
1. Manſlaughter, 
2. Mons, of Malice forethought. 


5 TITI II. 
Of Homicide by Miſadventure. 


ce This is when one, doing a lawful Af, without inten- 
<« tion of bodily barm to any perſon, and uſing proper 


< caution to prevent damage, bappens unfortunately » 
= Kill. 


F * An 


Foſt. Diſe. II. 
ch. 1. p · 258. 


Homicide by Miſadventure; 
« An inſtance of this, which exactly coincides with, " th 


& and clearly illuſtrates, all the points of the Defini- «Dp 
© tion, is given in the Moſaic Law. 


e ben @ man goeth into a wood ith bis neighbour to 
cc her wood, and bis band fetcheth a ſtroke with the axe 
c to cut down ihe tree, and the bead ftippeth from the 
« belve, and lighteth upon bis neighbour that be die. 


« Death happening in the exerciſe of an innocent 
&« and allowable recreation, without neglect of uſual 
« and reaſonable precautions, falls within the deſcrip- 
tion of Homicide by Miſadventure. 


„But the learned Author of the Diſcourſes on the 

' © Crows Law ſubjoins, that he would not be under- 
& ſtood to ſpeak here of Prize-fighting and public 
« Boxinc MATCHEs, or any other exertions of cou- 
ec rage, ſtrength, and activity, of the like kind, 
« hich are exhibited for lucre, and can ſerve no va- 
« Jluable purpoſe; but, on the contrary, encourage a 
« ſpirit of idleneſs and debauchery : theſe he conceives 
« to fall under a quite different conſideration : we 
* may now add, that they have already, ſince their 
« reintroduction, been the cauſe of much and various 
„ miſchief. When ſpeaking of them as miſdemeanors, 
there was occaſion to advert to the probability of 


Or, as it might perbaps ra- 


Vi. Sharp en ther be rendered, and the iron 

Cr, Law, 3 n. lanceth from the tree, and 

«th, or lighteth upon, his 

2 —— - hbour. It ſeems ſomewhat 
pf. 1740 OY . 

Plantini 2572. doubtful whether the Septuagint 

1526. Jid not ſo underſtand it: fer they 

| have rendered the paſſa e ths: 


bug Toy Nhe oorayayir tune xa} 
y „ e avu T1 atoy 
ao7Jofleg To EuNov K ix νο To c- 


dive ard v t 1x7 76 ogion 


Kat ze idv iionvby fila ru ne 9 


7 he original Words in that part of 
the Text, of which the rendering 
appears _— „ are, Man WM) 
yy pd. Poſfibly 52 might be 
the original reading: but the 
Plantin Edition has alſo 521, and 


fo has the Venetian: the ſubſtan- 


tial /enje agrees either way ; only 
2 /eems generally to have an 
attive /enſe. Kennicot furniſpes 


no various reading to ſupport the 
ä 4 ä ö 


«* theix 


Of Homicide per infortunium,— continued; 
« their riſing to Felony ; * Manſlaughter, if not Mu x- 
cc DER, |} , 


« Playing at Foils, if Death happen by an Acci- 
« dent, which due Attention to the rules of this exer- 


« ciſe could not be expected to prevent, appears to be 


« one of the inſtances of accidental Homicide. 


« If a Man, without requeſt of the Rider, whip 
« the Horſe of another Man, whereby he rides over a 
Child and kills it, this is accidental Homicide in the 
&« Rider. 

« Tf a Parent, in correcting his child, a maſter his 
« ſervant under age, an officer a criminal, give an un- 
« happy ſtroke, which cauſes death, no malice ap- 
« pearing from the inſtrument, the manner, or the 


« motive of the correction, this too is Homicide ac- 


« cidental by Miſadventure : but the circumſtances 
« thus exculpating the party muſt all clearly appear in 
« Evidence; otherwiſe it will be Manſlaughter, if not 
« Murder, The general Application and Purport of 
te this Rule will hereafter be ſeen more fully. 


Where Workmen throw ſtones, rubbiſh, or other 

« things from an houſe in the ordinary courſe of their 

© buſineſs, giving notice, if it be in a place or at a 

« time that crouds are not likely to be paſſing by, it 

% will be Homicide by Miſadventure : the circumſtances 

« which-will render it otherwiſe are to be noticed in 
the latter part of this Chapter. 


EIT 


I] Since the avr.ting of this, 


his Royal Highneſs the Prince of 
inflant DzaTH has been the con- 


WaLzs declared he would have 


Jequence.to one of the Combatants 
in a Boxing Math at Baichr- 
HELMSTONE, the th of Au- 
guſt, 1788, in a Conflit between 
ne Tyne and Karl, zu abi. b Earl 
aa firuck to the Ground, and 


died immediately. The Articie 
hence this is extratted, ſays, that 


ſome ſettlement made on the 


neareſt relation of the deceaſed ; 


but that, on account of the 
dreadful example he had then 
witneſſed, he would never more 


183. 
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ſee or patronize another ſtage- Gentleman's 


fight. 
3p; v. 
Of 


We may add, i} uh, ax? Mas: Augutty 


1788, p. 7435. 
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Vi. the Tusc. 
Cop, 786. 
Art. LXIX. 


Of Homicide founded on Juſlice. 


T ITI III. 2 ; 
Of Homicip founded on Jus 1x. 


* 12 - . 
„ Homicide, in the former inſtance, . was conſidered 


ct as not culpable, becauſe owing to ſuch Accidents az 
de human foreſight is not preſumed adequate to prevent : 
« we are now to inſtance a ſpecics of Homicide in obe- 
<« gjence to the ſevere Neceſſity of puBLic Jus Tic, 
This is juſtifable when in ſtriẽt purſuance of legal 


„ Authority. This divides itſelf into ſeveral branches: 


1. II civil Caſes where reſiſtance is made, 

«© 2, In Caſes of Felony, where reſiſtance is made, 
3. In Caſes of Felony, where the Felon fleeth, and 
© cannot be apprehended. 

Par. 2. 
1. Of Reſiſtance in civil Caſes. 

* In civil Caſes the rule appears to have its neceffary 
« limitations: for, as it has been before remarked, 
e that not every Aſſault will juſtify every Battery, ſo, 
* notwithſtanding the Officers of Juſtice are in the 


e neceſſary diſcharge of their duty protected, not 


© every ſlight reſiſtance would juſtify killing a party 
ce who ſhould oppoſe the execution of civil Proceſs, 
& This will be farther illuſtrated in treating, 
Par. 3. 
2. Of Reſiſtance in criminal Caſes. 
t Reſiſtance in criminal Caſes, eſpecially of Felony, 
« exempts the perſon whoſe duty it is to apprehend, 


© from any degree of legal imputation, if he kill 
s inſtantly him who reſiſts. | 


Par. 4. 
3. Of Flight in Caſe of Felony, 
te Preſumptively, be confeſſes the Crime who flies from 
the legal inveſtigation of a charge againſt him.“ But 


cc if 


* Fatetur facinus qui Judicim Force, is net of the firſt uh The 


Fugit. This Preſumftion, in real admirable Tuscan Cops * 
75 : rable 


« 1 


« | 
1c ſ 


Of - Flight, <vhere it depends on à future Event to aſcer- 
tain whether a Felony-bath been committed or not. 


« if a perſon fleeth in a caſe of miſdemeanor, this will 


e not juſtify the taking of his life to prevent an eſcape : 


73t 


« for neither does the ſafety of others require it; nei- 


« ther is it conſiſtent with any idea of Juſtice, that he 
« ſhould forfeit his life by flight who could not have 
« forfeited it on Conviction. 

The Application of this Rule moſt uſually hap- 


« pens in Caſe of a Burglary or Highway Robbery, 


te or Murder: and in theſe inſtances it is obviouſly the 
« duty of every man to endeavour to prevent an 
« eſcape: the Officer, on Warrant deſcribing the per- 


* fon, and any private individual, on view of the of- 


e fence at the inſtant of its being committed: and if 
« the fugitive cannot be overtaken, the Lug: of him 
6 ans be juſtifiable Homicide, | 


Par. 5. 


Of Flight, where it depends on a future Event to ee 
whether a Felony hath been committed or not. 


The Caſe of a dangerous Wound given, the AC. 
« ſaſſin endeavouring to eſcape, and a. bye-ſtander 
« killing him, appears to be a Caſe of ſome difficulty. 
« This was preciſely the Caſe of Milcor, as appears by 
« the Recital in the A& of Parliament. Guiſcard, a 
e French Papiſt, being brought before the Privy Coun- 
« i], on a Warrant from the Secretary of State, to be 
« examined on a charge of traiterous Correſpondence 
with France, ſtabbed with a pen-knife the Right 


te Honourable Robert Harley, Chancellor of the Ex- 


rable in many of its proviſions, 
and excellent in tbe intention of 


all) renders flight a mere 1iithea- 
tion of Guilt. 

Art. XXXVII. Reproviamo 
il ſyſtema della paſſata Legiſla- 
tione per cui la contumacia del 
Reo e la di lui latitazione ou aſ- 
ſentazione dallo ſtato, fi confide- 
* 


rava come una Conf: Mone: mentre 
reconoſchiano quanto ſia ingi- 
uſtq e fallace, e quanto facili- 
mente il timore di un Proceſſo e 
della Carcere poſſa indurre alla 
contumacia, ed alla fuga, anco 
gli Innocenti. But of this farther 
in whe more ee TIO 


ws « chequer, 


Foſt, 271, 2. 


9 A. c. 16. * 
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Of Homicide in Caſe of an Aſſaſſin who bath goes p 
dangerous Wound and fled. 


PP chequer, then fitting as one of the Privy Council,“ 
« and endeavoured to wound others of the Council: 
« jr preventing farther miſchief, and in apprehending 
« Guiſcard, the Conſtable, Nathan Wilcox, to whom 
„the Warrant for apprehending and bringing him 
© before the Council had been directed, and in whoſe 
« Cuſtody of conſequence he then was, gave unavoid- 
<« ably ſeveral Wounds and Bruiſes to the ſaid Guiſcard, 
sand upon the Inqueſt taken on View of the Body, it 
& was found that Guiſcard died of the Bruiſes ſo given 
to him by Wilcox. 


The Act provides an Indemnity to Wilcox and 


every other perſon (generally, for no other is named) 


e who were aſſiſting in the defence of the ſaid Robert 
« Harley, and in apprehending and ſecuring the ſaid 


Guiſcard, and in fo doing did 8 bruiſe, and 


« wound the ſaid Guiſcard, 


* Had the Act ſtopped with a mere Indemnity, it 
© would have appeared, under all the circumſtances, 
extraordinary. But it concludes by declaring, that 
„the ſaid Acts and Doings were (as they a 
« were) neceſſary and lawful. 


But here (even waiving any Notice of the Juſtifi- 
<« cation which ariſes from the Neceſſity of immediate 
Defence againſt an Aſſaſſin, the perſon who mor- 
<« tally wounded Guiſcard appears to have been a Peace 

'» Tt appears that Mr. St. 


"26h (the then Secretary of State) 
on the Attack on Mr. Harl 


and Door-keepers coming in, they 
ſecured the Aſſaſſin, who, while 
ey they were binding him, addreſſed 


made and repeated by the Ajaffin, 


2 * Fword, as did the 


ve Guiſcard ſeveral 

n 22 Mr. Harley (who 
bad fallen) recovering himſelf, the 
Lord Paulet defired them not to 
kill Guiſcard, and the Meſſengers 


himſelf to the Duke of Ormond, 

Mi Lor Duc d'Ormond, pour- 

quoi ne me depechez vous ? But 

the Duke anſwered, Ce n'eſt pas 

PAfﬀaire des honnetes Gens; 
c'eſt P Aﬀaire d'un autre. 


Ok- 


Homicide ſe defendendo juſtifiable, 733 
; 


« Officer anſwerable for the Cuſtody of him under 
« the Warrant, and, except by force, the Eſcape of the 
« Criminal muſt be taken to have been impoſſible to be 
« prevented : this therefore leaves the Queſtion unan- 
« ſwered, whether when Murder is attempted, and a 
« Wound given, a By-ftander may kill the Aſaſſin in 
« his flight, if he cannot otherwiſe be ſecured. The 
« Statute of Henry the Eighth (to be mentioned pre- 
« ſently for another reaſon) does not ſeem to reach 
ei this Caſe : which, for obvious reaſons, is not pro- 
te bable to fall under judicial inveſtigation z and there- 
« fore there is the leſs cauſe to wonder if no direct pre- 
« cedent ſhould be founded on it: but on principles of 
t ſocial duty and ſafety to the Community, the killing 
« of ſuch offender in his flight, if he cannot be taken, 
« ſeems juſtifiable. And it ſhould ſcem that even in a geg. 273. 
« ſudden affray, if a perſon, interpoſing to part the com. Ke. 66. 
te batants, giving notice of his friendly intentions, ſhould 
te be aſſaulted by either, and in the' ſtruggle ſhould kill, 

this is juſtifiable Homicide z for it is in performance 
« of an Act which is the duty of every man, 


Par. 6. 
ExECUTION. 


There is another great head of juſtiſiable Homicip x 
founded on public Juſtice : which is, where one killeth 
another as Executicner purſuant to the Sentence of 
a Court having competent Juriſdiction z but then it 
| muſt be purſuant : for a change of the Mode of pulling 

to Death will change the Quality of the Act, and is 
even ſaid to be Murder: which, however, muſt be 
underſtood with Limitations. 


T1 TLE IV. 
Of Homtcipz ſe defendendo, juſtifiable. 


« A Woman, to defend herſelf from Violation, may 775. 
** juſtifiably Kill the Aflilant. 274 


«If 
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MiLoR TAN A. 


Declaratory Stalute. 


« If a Man attempt to break into the Houſe of an- 
& other by Night, with intent to rob or murder him, or 
« if he ſtop another on the Highway, and endeavour 
* to rob him, the party attacked, or any other ſeeing 
1 * the Attack made, may juſtifiably Kill the Felon, 


« This was true at Common Law: and the Statute 
te but aſcertains that Truth: reciting, that whereas it had 


„been in queſtion and ambiguity, if any evil-diſpoſed 


„ perſon ſhould attempt Murder, Burglary, or Rob- 
ce bery,. and ſhould happen to be ſlain by him or them 
© whom the ſaid perſons ſhould attempt to rob or 
* murder, or by any perſon or perſons being in their 
* dwelling-houſe, which the ſame evil-doers ſhould 
attempt 4urg/ariouſly ro break by Night, whether any 
&« forfeiture ſhould be incurred by killing of ſuch per- 
* ſon, that, for the Declaration of ſuch Ambiguity 
„and Doubt, no forfeiture ſhall be incurred for the 
t Death of ſuch evil-diſpoſed perſon in ſuch manner 
e ſlain: which, but for the commendable timidity of 
„ thoſe who paſs upon Life, little needed a written 
Law: for the Principle which it afferts is, in the 
Words of the Roman Orator, a Law not written, 
«© but native; not derived from inſtruction, tradition, 
* or records, but caught, imbibed, and retained, from 
« the impulſe of Nature on our hearts: that if our 
Life fall into any unforeſeen ſnare; if it be ſurprized 
& by the ſword either of robbers or of enemies, force, 
© to hat extreme ſoever it extend againſt the Aſſailant, 
« ig nn by the Neceſſity of Self. 1 


* Eft enim bæc, Judices, non jmbuti ſumus; ut fi vita noftra in 
ſcripta ſed nata lex; quam non aliquas inſidias, ff in vim, fi in 
didicimus, accepimus, legimis, fed tela, aut latronum aut inimicorum 
verum ex Naturd if/a arripuimus, intidiſſet, omnis honeſſa ratio * 
bauſimus, expreſſimus; ad quam expedicnde falutis. 


n dect ſed fatti, non inflututi jed 
N taal HIS: tb « On 


* 
r 


W 


| | Caſe on the Statute. 


« On an Inditment for murdering . L. in South- 
tc ward; with a ſpit, the Evidence was, that the De- 
« fendant being a Priſoner in the King's Bench, and 
„lying in the houſe of one Anne Carricke, who kept a 
« Tavern in the Rules, the ſaid V. L. at one o'clock 
© in the night, aſſaulted the ſaid houſe, and offered to 
« break open the door, and brake a ſtaple thereof, and 
« ſwore, he would enter the houſe and flit the noſe of 
« the ſaid Anne Carricke, becauſe ſhe was a bawd, and 
« kept a bawdy-houſe : and the ſaid Cooper diſuading 
c him from thoſe courſes, and reprehending him, he 
« ſwore that if he could enter, he would cut the faid 
&« Cooper's throat: and he brake a Window in the 
ce lower room of the houſe, and thruſt his rapier in at 
« the Window againſt the ſaid Cooper, who, in de- 
« fence of the houſe and himſelf, thruſt the faid 
« JP, L. into the eye; of which ſtroke he died. The 
« Queſtion was, whether this were within the Statute ? 
«© And the Opinion of the Court was, that if it were 
e true he brake the houſe: with an intent to commit 
ei Burglary, or to kill any therein, and a party within 


the houſe (although he be not the Maſter but a 


60 Lodger or Sojourner) kill him who made the aſſault 
ce and intended miſchief to any in it, that it is not 


_ Felony, but excuſable by the ſaid Statute, which 


bo 
* 


6 was made in affirmance of the Common Lav. 


785 


R. v. 8 
Cro. Car. 544+ 
P. 14 Car. 


24 H. VIII. 
®* Semaine's 
Caſe. 

5 Co. gt, b. 


Homicide ſe defendendo, excuſable. 


TIr II V. 
Of Hon io ſe defendendo, excuſable. 


This is to be underſtood in the Caſe where the 
* Killing is eventually become neceſſary for Se di. 
&« fence, but the cauſe which rendered that Defence 


« neceſſary is not altogether * blame on the part 
* * of the Killer. 


« Such is the Caſe of Self-defence upon Chance- 


« medley (poſſibly, chaud melle) when in a ſudden af- 
<« fray one killeth another. 


« This bordereth very nearly upon Manſlaughter : 
« and to place it on the foot of mere excuſable Self- 
& defence it ought to appear in Evidence that the 


<« party killing retreated as far as he could with ſafety, 


* and then, urged by inſtant neceſſity, killed the other 
<« for the preſervation of his own Life. 


« As where A. being aſſaulted by B. returneth the 
&« blow and a Fight enſueth, A. before a mortal wound 
« given declineth the conflict and retreateth as far as 
« he can with ſafety, and then, in his own defence, 
« killeth B. this, faith Stamford is excuſable Self- 
« defence, though 4. had given ſeveral * not 
44 mortal, before his retreat. 


6 And Fuſter holdeth that the firſt Aſſault will make 

e no difference if either party quitteth the combat and 
« retreateth before a mortal wound given: and retreateth 
3 wich 


Homicide ſe defendendd extuſable; or by Chance-medley. 


t ith a ſincere intent to avoid miſchief, not inſidi- 
« ouſly and for malicious advantage. 


And there muſt appear a real Neceſſity. 


« Therefore in a Caſe where a man was indicted 


« for the murder of his brother, the Facts in Evi- 
« dence were, that the Priſoner that night came home 
« drunk; his Father ordered him to go to bed, which 
ce he refuſed, whereupon a ſcuffle! happened. between 
et the father and ſon: the deceaſed, who was then in 
bed, hearing the diſturbance, . got up and fell upon 
«* the priſoner; threw him down, and beat him upon 


te the ground, and there kept him down ſo chat he 


could not · eſcape or avoid the blows: but it did not 
« appear the deceaſed had any intention againſt his 
« brother's Life, but only to chaſtiſe him for his miſbe- 
« haviour and inſolence towards his father: and while 
they were thus ſtruggling together the priſoner gave 


« the deceaſed a wound with a pen-knife; of Thich 


wound he died. 4 ö a n 


10 The Judges, Hol 1, yy and Bury doubted 
ce whether this were Manſlaughter or ſe dee and 


«Ka ſpecial Verdict was found ſtaring the F acts. 


. 


„ On a 3 after Michaelmas Toa it was 


= unanimouſly holden by all the Judges of England 
« that this was Man ſlaug hier; for that there did not 
« appear to be any inevitable Neceſfity ſo as to Mt 
8 NP killing in this manner, 


SEK T1TLE 


737 


Regina v. Nai« 
ler, O. B. 1 


738 


Manflaughter: 


TIT II VI. 


Of MansSLAUGHTER. 


- 


From ſuch Facts attending the Death of another 
« as are either inevitable, or ſtriftly authorized, or the 
* conſequence of excuſable infirmity on the part of the 
« Killer, we now come to Evidence of ſuch killing as 
* the Law deemeth criminal, though not without ſuch 


„ indulgence to human frailty as exempts from the 
« neceſſity of capital Puniſhment. 


1 Words of Reproach, or provoking Actions or 
« Geſtures, expreſſive of Contempt or Reproach, with- 


out an Aſſault upon the perſon, will not ſo far excuſe 


© the uſe of a deadly weapon as to render the fatal 


e conſequences Mas/laughter and not Murder: but a 
« ſtroke with the unarmed hand or with a ſtick not 


* likely to kill would be a Manſlaughter in ſuch Caſe. 


t Evidence of an intent to kill, or to de fome great 


e bodily barm, the probable conſequences of which 


might be death, place Homicide under the denomi- 
nation of Murther ; from whatever circumſtances 
« ſuch maligniiy of intention is made apparent, 


« A man finds a Treſpaſſer in his ground: ia the firſt 
te tranſport of paſſion he beate h him (which it was 


d not lawful for him to do on the mere Treſpeſs) and 


unhappily kills him, this is Manſlaugbter. 


gut then the beating muſt be ſo circumſtanced as 


© not to carry with it an intent of killing, but merely to 
"rj « chaſtile 


Diſputable Caſes. 
& chaſtiſe him for the Treſpaſs, and to. deter him from 


« repeating it. Therefore in ſuch a Caſe, if he draw | 


an hedge-ſtake, or beat out the man's brains with A 


« bill, or even with an ordinary cudgel outrageouſly \ 


ce and perſiſtingly beat the Treſpaſſer beyond the 
'« bounds of ordinary excuſable reſentment, whereby 
« he dieth; this Evidence of Malice tending to the 
death of another, and thus terminating, carries the 
« crime beyond the Limits of Manſlaughter, 


« There being an affray in the ſtreet, one Stedman, 
cc foot ſoldier, ran haſtily towards the combatants. 
« A Woman, ſeeing him run in that manner, cried 
« out, Yoo will not murder the Man, will you? 
% Stedman replied, What is that to you, you b=— f 
The Woman thereupon gave him a box on the ear, 


: and Stedman ſtruck her on the breaſt with the pomel 


« of his ſword; the Woman then fled, and Stedman 
<« purſuing her, ſtabbed her in the back. HoLT was 
« at firſt of opinion that this was Mugpzr, a fingle 


© box on the ear from a Woman not being a ſufficient pro- | 


« vocation to kill in this manner, after he had given her 
« 2 blow in return for the box on the ear; and it 
ce was propoſed to have the matter found ſpecially. 
&« But it afterwards appearing, in the progreſs of the 


. B. Apr. 1704. 

— 7 
race 

and Denton. . 


© Trial, that the Woman ſtruck the ſoldier in the face 


« with an iron patten, and drew a great deal of blood, 
« it was holden clearly to be no more chan Man- 


Haug bier. 


The learned Judge, in obſerving upon this Caſe, 
2 dun, the ſmart of the man's wound and the effuſion 
| Bb b 2 1 «© of 


749 LurrzREI's Car. 
te of blood might poſſibly keep his indignation boiling 
tg the moment of the fact. 


Upon this Caſe, it may be farther remarked, that 
« Sir Michael Foſter ſeems with reaſon to be far from 
i .< clearly ſatisfied with the ultimate Deciſion of its not 
: .< amounting to Murder. 


ed But one of the ſtrongeſt Caſes is that of Mr. 
te T.utterel, | | 


"Rex ; 5. Reaſon Captain Lutterel, on the, 17th of Oober, 1720, 
nd Tranter, . . . 
x Str. 6 tc About the hour of ten in the forenoon, in going from 


v1. 8. e his Lodgings in Surrey Sireet to the Water ſide, was 


224211. 8. 


or nu , arreſted by the Defendants, who informed him of 
« Mr. Rous for tol. He ſubmitted to the Arreſt, and 

tc deſired them to return to his Lodgings, for that he 

© would there pay the Money, They complied, and 

e returned to the door with him: but Reaſon was the 


, only -perſon that then went up; Tranter ſaying that 
« he would go and fetch the Attorney's or Solicitor's 


« Bill. The deceaſed went up one pair of ſtairs: 
* Reaſon went with him : they went into the Dining- 
room. Captain-Lu/terel went to Mrs. Latterel, who 
« was in her Bed-room on the ſame floor, and ſaid, 
* My Dear, don't be frightened; here are ſome Raſcals 
tc who have abuſed me in the fireet, Mrs. Lutterel ſent 
< the Servant (who was with his Maſter when arreſted) 
«to her Nephew, When the Servant returned, he 
found Mr, Lutterel and Reaſon in the Dining-room, 
Mr. Lutterel, as appears by the Evidence of the 
Maid Servant, had been up the next flight of ſtairs, 


2 N ö cc and 


the Cauſe of the Arreſt, that it was at the ſuit of a 


Caſe continued. 


te and had brought a brace of Piſtols down with him, 
e and put them on each ſide of his Coat: the Maid 
© had aſked him what he meant to do with them, and 
« had reminded him they would frighten her Miſtreſs, 
« who was with child. Mr. Lutterel ſaid, he did not 
« deſign any hurt, but ſeems to have intimated that he 
© would not be inſulted. (To explain this it is ma- 
« terial that the Servant, preſent when the Arreſt was 
te made, ſpoke to abuſive language againſt his Maſter - 
© before they went with him from the Street to his 
« Lodgings, as of calling him Minter, with. alluſion 
« to his ſuppoſed ſecreting himſelf in places of pri- 
« yilege, to avoid payment of his debts.) The Maid 
« Servant perſuaded him to lay them on a Table at the 
« lower end of the room, oppoſite to the Chimney : 
te he had then only his Cane in his hand: thus the 
« Other ſervant found him on his return from his Miſ- 
« treſs's Nephew's. He proved his Maſter deſired, 
te after this, to ſee their Warrant, which he then, on 
© being ſhewn it, threw down with an expreſſion of 
« contempt. Mr. Lutterel ſaid to his Lady, Fetch the 
„ Money, and 1 will pay theſe Raſcals. She went out 
.« accordingly, and was in her Cloſet taking out ſome 
„Money; Reaſon ſaid, he muſt have Civility Money. 
% To this demand of Extortion Mr. Lutterel replied, 
« That be would give ſuch Raſcals no Civility Money, for 
te they bad ſhewn him no Civility. Tranter came; the 
« Boy went down and opened the Door for him; Tran- 
« ter ran up: the Boy ſtaid to ſhut the Door: but + 
« hearing immediately a ruſtling or noiſe, ran up after 
ec him, ſaw Tranter cloſe with his Maſter, and throw 
e him againſt the Cloſet Door; and that Reaſon ran 
4 Bbb 3 © him 
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Continued, 


« him through with a ſword : that he took Reafon by 

te the ſword-arm, who ſaid, Damn me, if you don't go 

« out of the Room, you ſhall die before your Maſter. 

% The Boy then went out and alarmed the Neigh- 
© bours. | 


« The Maid Servant ſwore, that, being alarmed with 
e the Noiſe encteaſing in the room, ſhe ſept ſoftly 
oC through the Paſſage, threw open the Dining-room 
Door, and ſaw her Maſter lying on his back upon 


the floor, Reaſon ſtabbing him while holding up 


i both his hands as if aſking for Mercy; that the 


tt other Bailiff was ſtanding by her Maſter; that ſhe 


« ran to the Door and cried Murder; then a Piſtol 
« went off; and about two Minutes after, another. 


« An oppoſite Neighbour declared upon her oath, 
« that, after hearing one Piſtol go off, ſhe ſaw a fat man 
go to the window, take another, and let it off to- 


« wards the Fire-ſide, Mr. Lutterel and Tranter were 
« both little men. | 


The Waterman, that had been waiting for Mr. 
« Lutterel, and came in upon the Alarm given by the 
Boy, ſaw one Piſtol lying upon the Table, met Rea- 
« ſon with his ſword drawn, who was putting it 
* jnto the ſcabbard, and ſaw the ſword of the deceaſed 
« ]ying upon the Floor broken: Tranter was ſtanding 


by the Table: the laſt Piſtol went off as the water- 


© man came up. 


« Mr. Lutterel was found lying before the Fire- place. 
He had received ten r wounds; two at 


«leaſt N 


Obſervations on the Evidence. 


« [eaſt of them, mortal; one a Gun-fror wound about 
« an Inch below the right breaſt, and one with a ſword 
& in the Thorax, which had wounded rhe Diaphragm. 


% Tranter was wounded in bis right-hand, and had a 
« rafure on his Wriit, and he had alſo a flight wound 
« on his head. Reaſon bad a litile Wound in one of 
his Fingers. Two Pieces of Ball were extracted 
« from Trawer's hand. Captain Zuittel ſurvived theſe 
% Wounds about twelves Hours, and converſed in a 
« recolteted manner: he declared to the Clergyman and 
« Surgeon who attended him, that he never drew his 
„ ſword or fired a Piſtol; that he was barbarouſly 


« murdered; that they both ran him through ; that 


« Reaſon drew his (Mr. LattrePs) ſword, after ſtabbing 
„ him; and that he broke it in Reaſon's hand. It ap- 
« peared in Evidence that Mr. Lutlerel's Finger and 


Thumb were cut: and the hurt of Reaſon's Finger 


« ſeems to have happened in the ſame ſtruggle: for the 
« ſword. | 


« All theſe points of Evidence appear to bear one 
« way and mutually to confirm each other: for with 
© regard to the Witneſs on the oppolite five of the ſtreet 
« mentioning (as ſhe did) the Piſtol to have been taken 
« off from the Window, the room by other circum- 
« ances appears to have been a ſmall one; the diſtance 
« of the Table from the Window could nat therefore 


« be great; and to a ſpeRator acroſs the ſtreet, if aux 


ic one took the Piſtol from the Table, it may naturally 


« be ſuppoſed, the appearance would be as if he had 
« taken it from the Window. 
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Caontinued. 


But there was one material difficulty in the ac- 
count given by the deceaſed. He ſaid, according to 
te the Evidence of one of the Surgeons, that the 
« little man held the firſt piſtol to his breaſt, and ſhot 


© him in the body; and that then the fat man held 


« the other piſtol to his head, and ſhot it off. Now it 
« is difficult to conceive how in doing this he ſhould 


be able to avoid wounding his companioo ; yet it 


does appear by the Surgeon's Teſtimony, that there 
© were powder-marks on Mr. Lutterels Face, and that 


6 conſequently ſince the Gun-ſhot Wound was below 
* the right breaſt, neither of the Piſtols could be 
« fircd by him againſt any other perſon. 

„ On the other hand, for the Defendants, it ap- 
s peared, that the deceaſed, who had diſclaimed having 


„given any Provocation, on being deſired to recolle& 


* himſelf, ſaid, that they gave him abuſive language, 
«which had induced him to ſtrike one of them: 
«*this appears to have been the cauſe of the ſlight 
&« wound Tranter had received on the head with a cane 
« or ſtick: and the Witneſs for the Priſoners, on whoſe 
«teſtimony alone this reſts as to the circumſtance of 
« original provocation on the part of the*deceaſed, far- 
« ther ſays, that he acknowledged he ſeveral times 
«* threatened him: the probability of this is to be 
ce eſtimated by the ſituation of the piſtols and all the 
other circumſtances taken together. 


« It is to be obſerved, that, according to the Boy's 


« Evidence, no deliberate intention, ſecyetly reſerved in 


« his mind, of getting to his lodgings in order to 


«avail himfelf of the piſtols, ſeems imputable to 


& the deceaſed : for it was in Evidence, that he offered 


«6 to 


. 
- , Continued. - © 
, * 


to go to Weſtminſter, and they refuling this, at laſt 
« conſented to go to his Lodgings. 


With reſpect to his pretending to go up ſtairs for 
e the Money, neither does that appear, but the con- 
te trary: for he had deſired Mrs, Lutterel to fetch the 
e Money. No ſtreſs can be placed on the ſuppoſed 
« Jenity and gentleneſs of the Officers : which ſeems 
« merely to have conſiſted in an improper indulgence 
te accompanied with moſt offenſive behaviour towards 
e the unhappy Gentleman, and aſſumed as a pretence 
ce for extortion. On being refuſed their Civility Money, 
© it is probable Mr. Luttere] might ſee ſufficient in 
« their behaviour to believe, that paying what he was 
te legally liable to pay would not prevent his being 
« forced from his lodgings : with this apprehenſion, as 
eit ſhould ſeem, he brings down the Piſtol; and if 
“% Credit is to be given to concurrent uncontradicted 
« Teſtimony and corroborative circumſtances, he was 
* readily induced to lay them out of his own power, 
« when reminded of the ſituation of his Lady, and the 
« Alarm that might take place. That the wounded 
* and diſarmed victim was not proved to have begged 
c verbally for mercy, but was ſcen with is hands 
ce raiſed and extended, —his ſilence and fituatio lead- 
e ing for him, can hardly be thought a difference fa- 


« yourable to the Priſoners. No Language could ſpeak 
«ſg much. 


© Imperfect 1 are lend very juſtly cenſured 
© as the bane of all ſcience that dependeth on the pre- 
* cedents and examples of former times: eſpecially 
© in a Caſe like this, where nen circumſtance weigheth 


„. ſome- 


nas 


Rowr xv Caſe. 


n ſomething in the ſcale of Juſtice, And in iNuftrating 
« by Caſes the important Theory of Evidence on the 
% moſt aweful ſubjet to which it can be applied, 
« nothing clear, ſatisfactory, or certain, could be de- 
« rived to the Student from an incomplete repreſen- 
« tation. The Caſe, however, in all its circumſtances, 
« ſo far as they ſeemed either way capable of affecting 
<« the Deciſion, it is hoped, is here fully ſer before 
the Reader, whoſe Judgement on it is to be deter. 


* mined by general Principles.“ 


« Rowley's Son Gghts with another Boy, and is 
« beaten : he runs home all bloody to his Father, who 


* takes a ſmall cudgel, and as it ſeems (after running 


e three quarters of a mile to overtake the boy by 
* whom his fon had been beaten) gives a ſingle ſtroke 
„ with this ftick, of which the boy afterwards dies. 


% This was ruled Manſlaughter : becauſe of the 
* ſudden heat and paſſion: and becauſe, as it ſeems, the 


* inſtrument was not likely to kill, nor were the 


*« blows, with vindiftive cruelty, repeated. 


« After reciprocal Words of Provocation, if an 
« immediate combat enſue, and one kill the other, our 
« Writers in general on the Crown Law agree this is 
« bur Manſlaughter, if no unfair advantage be taken: 
% and that in ſuch conflis it mattereth not whether the 
« perſon killed or bis antagoniſt gave the firſt blow. 


* The Hiſtorian of the Ro- theſe Bailiffi could prove, and as 


Vol. IV. 193,4 man Empire almoſt dire firong a one at leaſt as they, on any 


charges as Murder in Beliſarius ſupfeſtion compatible with full 
an Af for which that General proof, could poſſibly have. A 
bad a much better Defence than 

A bene: 


of uli in ſudden Conbur.— Due. 747 


« A benevolent and learned Author has e ee 
te this opinion: and contends that killing with any 5 
e weapon, which from its Nature is preſumed to be 266 
ei deadly (otherwiſe than in the execution of Juſtice, ; 
* or juſt and neceſſary Self-defence) is Murther : and 
« that Paſſion excuſeth not where the Inſtrument em- 
e ployed demonſtrates an intention of killing, or of 
« doing ſome great bodily harm likely ſo to terminate: 


« for that voluntary killing without neceſſity is the very 
« Definition of Muriber. | 


« Thus much is certain, that any degree of preme- 104. 5 | 
« diration, any interval in which the Guſt of Paſſion * 25 
« ſubſides, will take away, in ſuch Caſe, the excuſe 
&« allowed to human infirmity, and the killing will then 
te be Murther : for which reaſon in Manſlaughter there 
« can be no Acceſſaries before the fat; becauſe, if 


ce not unpremeditated, it is not Manſlaugbter, _ 1 Hesk. 5 
* Mur ther S- 5+ 4 


It is manifeſt that this conſideration affefts the 

1 Caſe of duelling: and that the very ſending a Chal- 

enge, or retaining ſeconds, is deciſive Evidence of 

« that deliberate purpoſe which conſtitutes Homicide 
« prepenſe. 


« A killing conſequent on a Treſpaſs will be Man- rot. 3 
« flaygbter, when it would be otherwiſe Homicide by 
* Miſadventuree. | 


Of 


A 


Homicide on Malice prepenſe, or Murther. 


TITLE VII. 
Of Howtcipt on Malice prepenſe, or Mur THER, 


« The Idea of this Crime may be formed by nega- 
« tive Induction from the preceding particulars : for 
« if it be neither Homicide founded on public Juſtice, 
« nor in neceſſary or excuſable Self-defence, nor in 
« Paſſion, nor in Accident, it remains that it is 
« MURTHE a. 


© However, it is proper to ſhew by Caſes Evidence 
e of Facts characterizing this offence. 


© We have ſeen that moderate Correction is excuſed 
* under the head of Miſadventure: but Correction un- 
« relentingly continued, though the ſtrength mani- 
« feſtly is linking under it; Correction with Inſtru- 
c“ ments not adapted to juſt and reaſonable Chaſtiſement, 
e but likely to produce Death, wilk-be MuxTres, 


„ Thus where it was found upon a ſpecial Verdict, 
< that the Priſoner was a Blackſmith, and that William 
« Golding, the deceaſed, was his ſervant, and that 
Grey gave him an order relative to the bulineſs of 


his Trade, which Golding neglected to perform: 


* That Grey coming in, aſked him, why he had not 
« done it, and told the deceaſed, that if he would not 
« ſerve him, he ſhould ſerve in Bridewell; Golding 
< replying, that he had as good ſerve in Bridewell as 
* ſerve Grey, he immediately, without other provoca- 
« tion, ſtruck Golding with a Bar of Iron, with which 


* they were working together at the Anvil, and by the 


** ſaid Blow brake his ſkull, of which he died. The 
D Judges 


Murder or Manſlaughter from the Inſtruments. and Cir- 
| cumſtances of Correction, &c. 


Judges of che King's Bench, and Bridgeman, Chief 
« Juſtice of the Common Pleas, agreed this was Mur- 


der: but the man being of good character prior to 


« this offence, it. was certified to the King, that, al- 
« though in ſtrictneſs of Law he had been guilty clearly 
« of Murder, yet it was attended with ſuch circum- 
te ſtances as might render him an object of his Ma- 
« jeſty's Grace and Pardon, he having a very good 
« Report among all his Company of the Trade and 


« of all his Neighbours. And he was pardoned AC 


4 cordiogly. 


« Tn this Caſe one of the Judges“ cited a Caſe at 
te the Oxford Aſſizes before the then Judge of Mae, + 
« where a ſmich being chiding with his ſervant, he 
« having a piece of hot iron 1n his hand, ran it into 
« his ſervant's belly, and it was judged Muriher, and 
« the party executed. And Bridgeman, Chief Juſtice 
« of the Common Pleas, ſaid, that in his Circuit there 
„u a Woman indicted for murdering her Child: 
te and 1 appeared in Evidence, that ſhe kicked her, 


and ſtamped upon her Belly, and he judged it Murther + 
« And Twiſden ſaid, he ruled ſuch a Caſe formerly on 


te Glouceſter Circuit: for a piece of iron or a ſword, or 
« a great cudgel, with which a man probably may be 


ie lain, are not Inſtruments of Correction: and chere- by 
e fore where a Maſter ſtrikes his Servant willingly with 


% ſuch things as thoſe are, if Death enſue, the Law 
e ſhall judge it of malice prepenſe : as in the Statute, 
= enacting, that if one do cut out the Tongue, or put 


out the eyes of any of the King's ſubjects, of Malice 


ce pre- . 
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Attack on a Perſon not then on bis Defence. 


« prepenſe, it ſhall be Felony; if a Man cutteth out 
the Tongue of another voluntarily, the Law judgeth 


it of Malice prepenſe : and ſo where one Man killeth 


Foft. . . 
Kal. 6, 3. P. 


130. 

V. infra, 

Ld. ere 148, 
95 4 


R. v. R. Maſon, 


Foſt. 132—5. 
Winch. Summ, 
A. 1756, 


* another without Proyocation, the Law judgeth it 

Malice prepenſe: and in the Lord Morley's Caſe it 
„was reſolved by all the Judges, that Words are no 
* Provocation to leſſen the offence from being Mur- 
„tber, if one Man kill another upon ill Words * 
to him, ; 


Original Aſſault on 4 Perſon who bath = then 1. 


« If B. drawech his ſword, and maketh a paſs at 4. 
* whoſe ſword is at that time undrawn, and then 4. 
draw and a Combat enſue, and A. be lain, this iz 
« Muriher in B. for B. by making his paſs, his adver- 
« ſary's ſword undrawn, ſhewed that he ſought his 
blood; and A.'s defending himſelf, which be had a 
« Right to do, will not excuſe B. 


Par. 2. 
Aſſault ſought as 4 Colour for Homicide. 


„ Much more where a Provocation is ſoyght with 
6 an intent to kill, under colour of ſelf-defence or of 
© ſudden reſentment, ſuch killing is Murtber; for the 
<« pretence is the ſtrongeſt Proof of the deliberate 
6 Malignity of the Purpoſe. Thus upon an Indict- 
« ment of Murther, the Caſe was: 


« The Priſoner, Richard Maſon, was with the de- 
& ceaſed, William Maſon, another Brother, and ſome | 


te neighbours, drink ing at s public houſe; till, grow- 


jag warm in liquor, but not intoxicated, the Priſoner 


« and the deceaſed began, idly and in ſport, to pull 


and puſh each other about the room. They then 


tt wreſtled one fall, and ſoon after played at enen 
5 by Agreement, 


« All 


Mazsox's Caſe. 


« All this time no tokens of Anger appeared on 
u either ſide: till the Priſoner in the Cudgel-Play 
gave the deceaſed a ſmart blow on the temples. The 


« deceaſed thereupon grew angry, and, throwing away 


© his cudgel, cloſed with the Priſoner, and they fought 


6 ſeriouſly a ſhort ſpace ; but the company interpoſing, 


* they were ſoon parted. 


© The Priſoner then quitted the room in, anger: 
„and when he got into the ſtreet, was heard to ſay, 
« with an execration, that he would fetch ſomething 
* and ſtick him: and on being reproved, repeated, 
te with yet more bitter execration, that he would fetch 
ſomething and run him through the body. 


«© The deceaſed and the reſt of the company con- 
* tinued in the room where the Affray happened: and 
« in about half an hour the Priſoner returned, having 


put off a ſlight thin coat, which he wore when 
4 quitting the room, and put on one of a coarſe thick 
* cloth. The door of the room being open into the 
* ſtreet, the Priſoner ſtood leaning againſt the doors 
«@ poſt, his left hand in his boſom, and a cudgel in his 
« right; looking at the company, but ſilent. 


* The deceaſed invited him in: the Priſoner an- 


« ſwered, that he would not come in. V will you 
1 mot? ſaid the deceaſed : Perbaps you will fall on me 


« 3nd beat me, replied the Priſoner. The deceaſed 
ic aſſured him he would not: and added, Befides, you 
* tbint yourſelf as good a man as me at cudgels, perbaps 
7% will play at cudgels with me: the Ptiſoner age 
* fweeced, 
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Are, 7 am not ie to do ho, if. Ss will keep 1 
« . 


4. Upon theſe words the deceaſed ger up, and went 
« towards the Priſoner, who dropped the cudgel as the 
& deceaſed was coming up to him. The deceaſed 
* took up the cudgel, and with it gave the Priſoner 
two blows on the ſhoulder, . (Theſe ſeem to have 
been flight blows in the nature of a Challenge to 
e renew the conteſt, with cudgels), The Priſoner 
e immediately put his right hand into, his boſom, and 


* * 


e drew out the blade of a tuck ſword, crying, Damn | 


t you, ſt and off, or I will tab you, and inſtantly, with- 
te out giving the deceaſed time to ſtep back, made a 
„ paſs at him, but miſſed him: the deceaſed there. 
ee upon gave back a little; the Ptiſoner, Hortening 
the ſword in his hand, leaped forward towards the 
"ec deceaſed, and ſtabbed him to the heart, 


The Judges, having bad copies 4 the Caſe lf 
„at their Chambers, met in Michaelmas Vacation at 
the Chambers of Lord MansrigLD : and unani- 
«* mouſly agreed, that there ate in this caſe ſo many 


5 * circumſtances of deliberate Malice and deep Re- 


Ka verge on the part of the Defendant, that his offence 
5 "cannot be leſs than wilful Muriber. And that nei- 


2 ther the circumſtance of the blows before the ſword 


cc prod uced, nor the precedent * quarrel, alter the 


" Cale: "becauſe he appearcth to have returned with a | 


e Jeliberate” reſolution to take a deadly revenge for 


hat Had paſſed : and the blows were, © on his "pact, 
Seu ce plainly 


* 


A aa a — - aA a * * - 


Provecation ſought : of Malice when ils Effets are fatal 


to a Perſon not the Object. 


te plainly a provocation ſought, that he might execute 
te the wicked purpoſe of his heart. 

« He was ſoon after executed. 

«In HaLz's Summary there is a Caſe of killing 
« with much leſs Malignity in Evidence, on Provoca- 
tion ſought, held to be Murder. 

« It is this: A. and B. fall out; A. ſays he will 
« not ſtrike, but will give B. a Pot of Ale to touch 
« him; B. ſtrikes; A. kills him :— Murder. 

te A, and B. are at ſome difference. A. bids B. take 
© a Pin out of the ſleeve of A. intending thereby to 
e take an occaſion to ſtrike or wound B. which B. 
« doch accordingly, and then A. ſtrikes B. whtzreof 
„he dieth: this was ruled Murder: becauſe it was 
* no provocation when he did it. by the conſent of A. 


« but it appeared to be a malicious and dcliberate 
* Artifice thereby to take occaſion to kill B. 


Par. 2. 
Death of one Perſon occaſioned by Miſchi:f intended againſt 


auol ber. 


There is a ſpecies of Homicide, which in a vague 
&© ſenſe may be ſaid to be miſadventure, but which in 
* criminal Juriſpurdence is referred to a very different 
* Denomination : when, for inſtance, a man, meaning 
«© to kill A. in attempting to execute that murderous in- 
© tent, miſſes 4. and kills B. who is ſtanding near 4. 
«© This on the cleareſt Principles is ev:dently Murther : 
te for the Malice hath only glanced beſide the perſon who 
« was its object; but a miichief of the ſame kind; and 
te equal in degree, hath been actually produced.* And 
© wherever the death of the party intended to be 
« {lain would have been Murtber, it will amount to the 


DW. 


* 


Delictum egreditur perſonam. 
C ec ©« ſame 
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1 H. H. P. C. 


457. 


Loſt. 38, 9. 


1 H. H. P. E. 


463. 


Fog. $19. 


Killing of Officers in the Execution of their Office. 


* ſame offence, if the ſtroke or poiſon take place 
* againſt another. 


TITLE VIII. 
Of the billing hs Orrictrs in ihe Execution of their 
Office. 
« The killing of WOT employed as Miniſters of 
te public Juſtice, or of private perſons exerting them- 


« ſelves for the reſtitution of order and ſecurity, is 
« Murther. | 


« And the Officer is underſtood to be under this 
protection of the Law, not only while in the actual 
« execution of his office, but in thoſe circumſtances 
te which neceſſarily precede or are ſubſequent, as in 
going or returning: for every privilege of perſonal 
« indemnity which belongs to a Witneſs belongs to one 
« who contributes his aſſiſtance to the execution of 
« the Laws. Therefore an oppoſition with intent to 
« hinder his doing of his duty, while on his way for 
«* that purpoſe, or a purſuit of him on his return, if 
« jn either Caſe he be lain, will be Murther: for the 


e Power of the Laws muſt neceſſarily be ſuperior to 
that of any individual, * | 


And the protection extendeth to every man, whe- 


te ther required or not, aiding the officer in the diſ- 
ce a of his duty. 


« Tn, the Caſe of a freſb purſuit, and yet more of an 


& hue and cry, all who join in aid of the purſuers are 
* under this legal Protection. 


* Neminem ofortet N Legibus potentiorem. 


* he 


Under what Warram the Officer is protelied. 


« The Miniſters of Juſtice in civil ſuits are in the 1 


* ſame manner protected within the extent of their 
« Authority. W 
| Par. 2. 


Warrant protefis the Officer, if good in Form, and iſſuing 


from a competent. Juriſdidtion. 


« By the legal Proceſs under which an officer acting 
c may not lawfully be reſiſted, and if ſlain in oppo- 
0 ſition to ſuch Authority, the Killer incurs the guilt 
© of Murther, is meant Proccſs not defedtive in form, 
and iſſuing from a competent Juriſdiftion, 

KR. Curtis was indicted, at the Summer Aſſizes for 
« the Town and County of Newcaftle upon Tyne for 
te the Murder of William Attinſen. 

© Upon the Trial it appeared, that a Proceſs, in 
ce the Nature of a Capias ad ſatisfaciendum, iſſued 


« againſt one Charles Cowling out of the Town Court, 


« directed to Joſeph Dixon, a ſer j-ant at mace belong- 
e ing to the Court, who prevailed on John Suretees, 
« another ſerjeant at mace, to go and execute it for 
« him : Suretees was reliited by Cowling, with the 
« aſſiſtance of the Priſoner. 

« On this, Suretees, by colluſion between himſelf 
« and Dixon, procured his name to be inſerted by the 
ce Mayor's Officer in the Proceſs, and then went 
« before a Juſtice, and made oath, that he did, by 
« virtue of the Proceſs to bim and the ſaid Foſeph 
& Dixon directed, apprehend the ſaid Cowling, who by 
« wreſtling and ſtrokes got out of his hands and 
« eſcaped. | 


{© Thereupon the Juſtice granted a Warrant, di- 


x: re&ted to all Serjeants at Mace, Conſtables, and 
ec & other 
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Foſt. qua ſupra, 
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36 Cova riss Coſe.—On the Reſiſance to an Officer acting 
3 under Warrant. 


ee other Officers within the ſaid Town and County, 
« reciting the Proceſs, the Arreſt, the Reſiſtance, and 
« Eſcape, as ſtated in the complaint, and command- 
« ing all Officers, &c. to apprehend the ſaid Com- 
et Jing, and bring him before the Juſtice who granted 
4 the Warrant, or any other Juſtice of the Town and 

„ County, to be dealt with in the premiſes as the 
Law direQegh. 


28 "Jo «© On receipt of this Warrant, Dixon and Suretees, 
1 2 ok « who were both ſerjeants at mace, as has been 
J 4 ſtated, went back to Cowling's Workſbop, taking 
„ * with them the deceaſed and one Coulſon, as their 
5 * affiſtants. They found the ſhop-doors ſhut, and 
| L:- 6s calling to Cowling, who was there with the Priſoner, 

+. « jnformed him they had an eſcape warrant againſt 

kim, and required him to ſurrender: otherwiſe they 
: 5 1 faid 880 would break open the door. 


0 Pewleg refuſed to ſurrender ; ; and the priſoner 
£ looking out at a Window with an axe in his hand, 
—_— « ſwore, that the firſt man that entered ſhould be a 
e dead man. Dixon, however, with Coulſon and the 
** deceaſed, broke open the ſhop door, and the de- 
ce ceaſed being foremoſt, the Priſoner, with one blow 
4 . the Axe on the left ſide of the head, killed 
| « him. 
On this Evidence the Priſoner was found guilty 
| e 2 4 of wilful Murther : but doubts having been ex- 
U 4 9 e 4 preſſed by ſome gentlemen of the profeſſion, he 
1 Te R « was reſpited tin the opinion of the Judges could be 
ae ***taken. 
He . * On 


| 
4 
1 


Caſi — 
«On a conference, nine of the Judges preſent 
* (with whom Wilmct, Juſtice, who was abſent, con- 


* curred) held it to be Murther : but two thought it | 
« was only Manſlaughter. All agreed it was a legal 


« Warrant, though obtained by unwarrantable pre- 
© rences and perjury : for that where the Juſtice hath 
« Juriſdiction, the Validity of the Warrant never will 
« depend on the Truth of the Information. 


e They likewiſe 88 that Peace Officers, having 


* a legal Warrant to arreſt, for a Breach of the Peaze, 
may break open doors; giving due notice: of their 
6 Warrant, and Saving demanded admittance. | 


e The point here in queſtion was, Whether due 
« Notice had been given? And if not, What would 
« be the effeft of its omiſſion ay all the circumſtances 
« of this Caſe? ; | 


ee On Fe firſt of theſe Queſtions the actual deter- 
ee mination of the Caſe turned: and the nine Judges 
« were of opinion, that no preciſe form of Words 
« being required in a Caſe of this Nature, it was ſuf- 
« ficient if the party had notice that the Officer came 
« not as a mere Treſpaſſer: and that if, after this 


&« Notice, he reſiſt, and the Officer, or any of his 


« aſſiſtants, be killed in conſequence of ſuch reſiſtance, 
« jt will be Murther ; provided that it appear in Evi- 
« dence the Officer had a legal Warrant: for that the 
« perſon, after ſuch notice, making reſiſtance, Coth 
« it at his peril, He acteth avowedly and deliberately 
te in defiance of the ordinary courſe of Juſtice. 


St «© The 
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Foſt. 111, 2. 


«© The Judges on the other ſide went upon the 
ground that an eſcape did not ex vi /ermini, or in 
tc notion of Law, imply a breach of the peace; and 
© conſequently that there was not due notice of their 
* coming with an autkority grounded on ſuch breach 
<« and that therefore the Officers were mere Treſpaſſers, 
& and the killing of them not Murtber. 


* But ſome of the Judges were of opinion, which 
ic ſcerus indeed to be well warranted, and apparently to 


have the concurrence of Sir Michael Foſter, that it 


cc would have been Murther, even admitting the Of- 


- & ficers could not juſtify breaking open the Door, 


&« They had made no Arreſt: and if merely Tre. 
&« paſſers, they were not ſo againſt the Priſoner, nor 
« was any injury done to his perſon or property. And 
© chat ſuch a Treſpaſs againſt another was not ſufficient 
it provocation for killing a man in ſuch a manner, and 
ce that too in performance of a preconceived intention. 


« From this Principle, that the legality of the 
& Warrant, in point of Form and Competency of 
« Juriſdiction, is ſufficient to intitle the Officer to 
« proteQtion, and to render abſolutely unlawful re- 
« ſiſtance againſt it, reſults the conſequence, that the 
« [Prit and Warrant is ſufficient to be produced in 
Evidence where a perſon is killed in executing Pro- 
« ceſs from a Sheriff, and the killer is indicted for 
« Murther ; and that it is not neceſſary to produce the 
« Judgemeat · or Decree, And accordingly it was 
« ruled by Lord Harpwicke. 


« But 


Whether Defef? of Authority ſhall avail thoſe who ref, 
being ignorant at the Time of ſuch Defect. 


« But the Queſtion has been variouſly diſcuſſed; — 
ce If an Officer act without Authority, and Reſiſtance 


te be made by perſons not conſcious of the defect in 


« his Authority, nor directly intereſted in the ſeizure 
Wl thus made, whether this defect ſhall avail ſuch 


« perſons ſo as to diſcharge them from the Crime of 


* Murther ? 
TT 1 x4K; | 
Of Reſiſtance to a defeflive Authority not known to be 
| ſuch. 


« We will firſt obſerve on a Caſe where the Defec 
« was previouſly known: which is here ſtated as the 2 
Facts are ſaid by the Reporter to have ſtood on the : 
ce ſpecial Verdict. 


« Joun Berry and two others, without Warrant, 


e impreſſed a Man to ſerve in the King's ſervice againſt ' 


* the Dutch, who thereupon went with the ſaid Jobn 


« Berry quietly into Cloth Fair, and Hopkin Hugget, 


with three others, walking together in the Rounds 
« in Smithfield, and ſeeing the ſaid Berry, with the two 
* others, and the Man impreſſed, go into Cloth Fair, 


e inſtantly purſued, and overtaking them, demanded 
to ſee their Warrant, but were ſhewn a Paper, which 


(they ſaid (and as it appears truly) was not a War- 


* rant; and immediately they drew their ſwords to 


© reſcue the ſaid man impreſt, and did thruſt at the 
ce ſaid Jobn Berry (not having, at that time, ſo far as 
e appears, a ſword drawn) whereupon the other party 
drew alſo, and they fought together; and Hugget 


te gave Berry the Wound in the Indictment charged, 


„ whereof he inſtantly died. 

« All the Judges of England being aſſembled, 
« ejght, of whom were the Chief Juſtice Bridgeman, and 
« Fales, Chief Baron, were of opinion this was Man- 
Cee 4 « flaughter 
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« flaughier only, as then adviſed, though they did 
<« not abſolutely bind themſelves to the then declara- 
tion of their ſentiments. = 


| 27140 
They ſaid, if a man be unduly: arreſted, or re- 


« ſtrained of his Liberty, by three men, although he 


te be quiet, and do not endeavour any reſcue, this is a 
& Prov<c-tion to all other Men of England for com- 
% mon Humanity's ſake to endeavour his reſcue. 


« On the other ſide, Kelynge, T wiſden, and two other 


« of the Judges, thought that this was Murther : there 


« heing, in their opinion, no provocation at all: for 
© that inſulting Words to the party, how offenſive 
„ ſoever, were held to be no provocation ſo as to 


* reduce a killing occaſioned by them to leſs than 
% Mur her: and that the ſecing of a man unduly im- 


_ © -prefled, who went quietly, could be leſs ſo to per- 


« ſons who were no Friends or Acquaintance, but 
© merely ſtrangers, and who, without deſiring thoſe who 
© had him in cuſtody to let him go, drew, and ran 
« at them. 


“ Perhaps this laſt circumſtance may be juſtly 


thought to argue ſuch a wantonneſs of attack as 


e comes within the limits of Murtber: but had there 
« been a demand and refuſal, then, under the circum- 
e ſtances of this Caſe, there ſeems no reaſon for en- 
« tertaining an Idea that it could be more than Man- 
« laughter. Perhaps on that ſuppoſition it would have 
been more properly juſtifiable Homicide : for, inſtead 
« of an excuſable killing on perſonal Provocation, it 
would then have been the reſult of a neceſſary inter- 
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te poſition in behalf of a man injuriouſly deprived of 
« his Freedom: a Duty ncumbent on them as Men 
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« and Citizens. Had Hugget, or any of his party, 


« even without ſuch demand, knocked down Berry 


« with his Fiſt, by which he had died, (after being 


« convinced there was no Warrant) this too, it ſhould 


te ſeem, clearly could have been only Manflaugbter : 


« but the drawing and making a puſh againſt perſons 


24 Raymi 


« not then on their defence is undoubtedly a material 


« conſideration. 


« In the preceding inſtance the want of a legal 
« Warrant was previouſly diſcovered by the Reſcuers: 
« in the Caſe now to be conſidered it was otherwiſe. 


« On an Indictment againſt the Defendants for the 


« Murther of one Dent, the Jury found a ſpecial Ver- 
« dif: ſtating an Act made in the Reign of Queen 
© Elizabeth, for the Government of Weſtminſter, ap- 
pointing a Court within that City to puniſh inconti- 
&* nence, according 10 the Cuſtom of London, They 
© further found, that by the Cuſtom of London, any 
“ Conſtable may execute his office through the whole 
« City : and that the like hath been uſed in the City 
« of Weſtminſter. 


e And that on the 8th of March, 8 Anne, three 
© Commiſſioners, by virtue of the Act for recruiting 
e the Army, made their Warrant, directed to the Con- 
e ſtables of the Pariſh of St. Margaret, Weſtminſter, 
“within the City of Weſtminſter, to make ſearch 
within the ſaid City and Liberty for perſons within 
the deſcription of that Act: which Warrant, after, 

; cc on 


2 Raym. 1296. 
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* on that day, was delivered to the Conſtables of St. Mar- 
« paret's to be executed. And farther, that after, on that 2 

day, Samuel Bray came into the Pariſh of St. Paul, « and 
Covent Garden, to execute the ſaid Warrant: and 


© after, on the ſame day, between eight and nine at 4 15 
* night, found one Anne Dekins in the ſtreet, between 
& the Play: houſe and the Roſe Tavern, whom he ſuj- “ 
« pefted to be a diſorderly perſon ; and then and 19 
« there, as a diſorderly perſon, took into his cuſtody, W 7 Gn 
* to carry her to priſon for her ſafe cuſtody. That | Ke 
a the fame Woman had been before taken up by the 
« ſaid Conſtable as a diſorderly perſon : that, on ec 
< being taken up the ſaid 8th. of March, ſhe had not Wil « . 
e miſbchaved herſelf : that Bray had no Warrant to ll « @ 
© take or to detain her: and laſtly, that after the « fo 
taking of the ſaid Anne Dekins, the Priſoners (Bray 
then having her in cuſtody) in another place, called A 
© C;y-nt Garden, did meet, drew their ſwords, and © 
e aflaulted Bray, to reſcue her from his cuſtody : that 37 
« he ſhewed his Conſtable ſtaff, and declared he was WR ©a 
about the Queen's buſineſs, and intended no harm 79 
o the Priſoners: whereupon they put vp their *r 
words, and Bray carried the Woman to the Round- of. 
« houſe : that the Priſoners, a little after, the ſaid Anne ON 
*© Dekins being in the ſaid Priſon in Covent Garden, 955 
*« drew again, and aſſaulted the ſaid Bray on account 55 
*« of the impriſonment of the ſaid Anne Dekins, and q 


« to get her diſcharged : that Bray called perſons to 
e his aſſiſtance to keep her in cuſtody, and to defend 
« himſelf from the violence of the Priſoners : that 
“ Dent came to his Aſſiſtance, and before any ſtroke, 
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« one of -the Priſoners gave Dent the mortal Wound 
« jn the Inditment mentioned, of which he died: 
« and that the two others were aiding and aſſiſting. 


« The Judges were divided: Holt, Chief Juſtice, 


| Powel, Powys, and Gould, Juſtices of the King's 


« Bench, Barons Price, Bury, and Lovel, that it was 
&« Manſlaughter; but Trevor, Chief Juſtice of the 


Common Pleas, Blencow, Tracy, and Dormer, Juſ- 


« tices of the Common Pleas, and Ward, Lord Chief 
« Baron, that it was Murtber, | 


« The laſt day of the Term, Ho. r, in the King's 
« Bench, delivered the opinion of all the Judges. He 
« ſaid, thoſe Judges who thought it Manſlaughter 
founded their opinions upon the following reaſons : 


cc That it was a ſudden Action, without any pre- 
« cedent malice, or deſign of doing hurt, apparent, 
« but only to prevent the impriſonment of the Woman, 
te and to reſcue her who was unlawfully deprived of 


© her liberty. That the power of the Conſtable was 


© not enlarged by the Statute of Elizabeth : that if it 
& were, he was not acting under that Statute, bur 
under Commiſſioners appointed for a different pur- 
s poſe; nor legally as Conſtable, had it been within 
« his diſtrict, for ſome precedent ground of ſuſpicion 
6 ſhould have appeared: and that therefore the Pri- 
« ſoners in this Caſe had ſufficient provocation; for if 
« one perſon be impriſoned unjuſtly, it is a ſufficient 
&« provocation to all perſons, not merely out of com- 
te paſſion, but becauſe the Liberty of the Subject is 
« invaded 
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Caſe of Sir Hanny Fznnz ns cited in explanation. 


« invaded by the very means provided for its defence 
« which is a provocation to all the ſubjects of England. 


« Of «the five Judges who thought it was Murtber, 
« four concurred in opinion that Bray had no Autho- 
© rity; but of thoſe four held, at the ſame time, 
that ſhe, being a ſtranger to the Priſoners, it was no 


« provocation to them. 


* In Anſwer to the Objection, that the Priſoner, 
« were ignorant of the Defe& of Bray's Authority in Wl 
© this Caſe, and therefore could not avail themſelves 
« of an extenuation reſulting from this defect, Hour, 

« Chief Juſtice, anſwered, it was like the Caſe of 

c Sir Harry Ferrers, who was arreſted by a Warrant, 

„ naming him Knight, when he was Baronet, and his 

„ ſervant killed the bailiff, which was adjudged only 

„ Manſlaughter, becauſe he was arreſted by an ill 

“ Warrant, And he put the Caſe, if a Man, having 

« a Judgement againſt him, goes abroad, and upon i 
© his return is informed that there are Bailiffs in his 

e houſe: he goes in and kills a Man under this ſup- 
ce poſition ; but it proves they are thieves who are 
* come to rob him: in this Caſe he is not liable on 
« an Indictment of Murther : he has ignorantly done 
« an Act to which the Law annexes no criminality ; 


% and the Jznorance of Fad may excuſe, but ſhall 
& never condemn a perſon. *. 


« To the reaſoning on that fide which held the kill- | 
ing of Dent (the perſon whom Bray had called to 


* his aſſiſtance) only Manſlaughter, theſe conſiderations 
© have been oppoſed. 


— 


Ignorantia Facti excuſat ; Ignorantia Juris non excuſat. 1 Rep. 


* 
Ignerantia Facti in reatu ſolvendo, non in comprobando, walet. 


« That 


A So Arey 2 th i; a 


| Obſervations continued. 


« That the Caſe of Huge: does not ſeem to war- rot. 31 . 


© rant this Decifion, becauſe there was a quarrel and 
« affray, and ſwords drawn on both ſides: (but for 


« this View of Hugget's Caſe there appears hardly a 


« ſufficient Authority: Kelynge's Report, who had 
« ſuch means and obligation to be exactly informed, 
r not correſponding with theſe circumſtances) that, 
te with reſpect to the Caſe of the ſervant of Sir Henry 
« Ferrers, that was a quarrel after Sir Henry had ſub- 
« mitted to the Arreſt, and was put into a place of 
« ſecurity. | 

« The Reporter from whom we muſt derive our 
6 immediate light on this ſubject, thus ſtates the Caſe: 


te That the Indictment was N Sir Hwy Ferrers, 
Knight, who pleaded the Miſnomer, and on a ſecond 
« Indictment, the general Iſue, and was tried at the 
« Bar: and upon Evidence it appeared that he was 


« arreſted for Debt, and that Nightingale, his ſervant, 


« in ſeeking to reſcue him, as was pretended, killed 
te the ſaid Stone. But becauſe the Warrant to arreſt 
* him was by the Name of Henry Ferrers, Knight, 
« and he never was a Knight, it was agreed by all the 
© Court, that it was a variance in an eſſential part of 


the Name, and they had no Authority by that War- 


ce rant to arreſt Sir Henry Ferrers, Baronet; ſo it is an 
« ill Warrant; and the killing of an officer in execut- 
e ing that Warrant cannot be Murther, becauſe no 
good Warrant, But upon the Evidence it appeared 
« clearly, that Sir Henry Ferrers, upon the Arreſt, 
1 ta m_ was ſent into an Houſe, before the 


fighting 


; © 


R. v. Sir H. ' 
Ferrers. 

Cro. Car. 371, 3. 
Tr. 10 Car. 
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Continued. 
© fighting betwixt the Officer and his ſervant, where: 


« fore he was found not guilty of the Murder and 
en « 


Nothing is here ſtated of a quarrel; and if the 
© Defence had been tenable on the ordinary proof of 
te chance-medley, it ſeems very improbable that an en- 
« deavour to reſcue would have been ſet up, or, 2 


* Croke ſays, pretended, under circumſtances ſuch as 
* thoſe of the Caſe. - 


« Sir Harry Ferrers's Caſe appears then, in reality, 
„to have turned, fo far as the ſervant was concerned, 
upon the formal Invalidity of the Warrant. 


That in Tooley's Caſe (a Diſtinction, of which 
ce neither the exiſtence nor the importance can well be 


e controverted) the perſons (ſoldiers) who drew on 
« Bray, unarmed againſt ſuch weapons, put up their 


* ſwords, appeared to be pacified, and cool reflection 
« ſeemed in ſome meaſure to have taken place. At 
ce the ſecond Meeting the deceaſed received his death's 
ound; before a blow was given, or, for aught ap- 
„ peared, offered, on the part of him, or any of his 
„party: and this rather upon reſentment, and a 


* principle of revenge for what had before paſſed, 
* than upon any hope or endeavour to aſſiſt the Wo- 


cc man, ſhe having been ſecured in the Round-houſe 
© before the ſecond encounter, and before the de- 


« ceaſed appeareth to have taken any part in the 
affair, 


“That, 


Not 


Nat Provocation to the Individual, but public Right, the 
true Ground of Defence in theſe Cafes. 


« That with reſpect to provocation, the illegality of 
« the impriſonment, a fact of which they were ignorant, 


« could not be eſteemed to have been any; or had it 


« been a provocation, it would not have been ſuch an 
one as to excuſe voluntary homicide, 


Thus much, it ſhould ſeem, may, and ought to 


« be admitted: nor is it on the ground of Provocation 
« that ſuch Act ſhoald be excuſed. 


« But if a Perſon ſee one Man in actual Cuſtody of 
« another, and endeavour to reſcue him, and reſiſt- 
« ance being made, he kill the Officer of Juſtice, or an 
„ aſſiſtant to ſuch Officer, if a legal Warrant exiſted, 
« his Ignorance of this Fact will not excuſe him: if 
« the Officer were without Warrant, under which he 
might legally derain the party, the reſiſtance to his 
« reſcue was unjuſtified, the Officer being in effect 
« as none for this purpoſe; and whether the perſon 


« reſcuing ſuſpected or believed him to have legal 


« Authority, does not ſeem to vary the legal conſe- 
e. quences flowing from the Fact once aſcertained: if 
« he believed him to have none, ſtill if he had, it 


«* was at the utmoſt Peril of the perſon thus inter- 


* poſing; if he believed him to have Authority, yer 
« if he was in fact holdirg another in reſtraint ille- 
« legally, the miſapprehenſion, which could not have 
„ excuſed the party killing, had he raſhly taken on 
« him the Riſque of reſiſting a real Authotity, ſhall 
© not, on the ſuppoſition of its being defective, de- 
* ſtroy him, if he has, in fact, reliſted a void Au- 
< thority, though on the ſuppoſition of its being real. 
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Implied Malice. 


TI T1 X. 
- Of INuPIIED Malice. 

« The Malice implied by Law is a ſelonious intent: 
not a deſign merely conceived from hatred towards 
«« a particular perſon. 

„Thus where one goes forch with an 8 inten- 
« tion of killing the firſt man he meets, and meeting 
« one whom before he had never ſeen, kills him, 
© there is no need of proof of particular Malice. 

ce So where one gives Poiſon knowingly to another, 


te the poiſoning itſelf implies that deliberation which 
ct includes Malice. 


« Or where one kills another, 4 in mutual 
«© Combat, in purſuance of a deliberate intent to kill. 

„And of this deliberation it has been held to be 
&« ſufficient proof, where on a Quarrel, the one ſaid to 
<.the other, If we fight at this time, I ſhall have the 
« diſadvantage from my high-heeled ſhoes ; and pre- 
« ſently after they went out and fought, 

% And on the ſame Principle appointing the place 
* has been held proof of that malice which in Law 
„ implies a murtherous intent. 

« And on a ſpecial Verdict, on the 8 for 
* the killing of Mr. Cope, theſe Facts being found, 


that the Priſoner and the deceaſed being in the 


« Guard-room of the Tower, of which the deceaſed 
« was the Lieutenant, the Priſoner reflected on a 
Woman then in company, of acquaintance with 
« Mr. Cope; and that the Priſoner uſing many af- 
e fronting Words, and threatening her, Mr. Cope 
« defired him to deſiſt, ſaying, that he muſt protect 
* the Woman; on which the Priſoner deſiſted ; but 


« demanded 


6 ( 
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Killing with implied Malice. 


« demanded ſatisfaction of Mr. Cope, who told him 
4 that it was not a convenient place; but that at an- 
« other time and place he would be ready; and in the 


« mean time deſired him to be civil, or to leave the 


« company : that the Priſoner roſe, and was going 
« out of the Room, and in going ſnatched up a 
« Glaſs Bottle full of Wine, and violently threw it at 
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« Mr, Cope, and thereupon ſtruck him on the head, 


% and immediately drew his ſword : that Mr. Cope, 
« riſing from his chair, rook another Bottle, and 


« threw at the Priſoner, which hit him, and broke his 


« head; but that Mr. Cope had no ſword drawn; and 
« that betwzen the Priſoner's drawing his ſword, and the 


e thruſt made at Mr. Cope therewith, by which he 


« received the mortal Wound in his left breaſt, there 
« was no intermiſſion. 
It was argued before all the Judges: who, except 


© Trevor, Chief Juſtice of the Common Pleas, were all 


ce of opinion that the Priſoner was guilty of Mur- 
« ther, 5 | 


« And if one hath a reaſorable Cauſe to go to an- 
« other's Houſe, to expoſtulate concerning a diſap- 
e pointment, yet not ſuch Cauſe as would prevent his 
« Entry againſt the Will of the Owner from being a 
„a Treſpaſs, and the Owner reſiſt his Entry; where- 
upon the party diſappointed by the Owner draweth 
his ſword and killeth the Owner, it ſeemeth to be the 
better opinion that this is Mur tber. 

* And where the killing has been in conſequence of 
« inſulting geſtures, this implies Malice: for the Law 


* regards not ſuch looks and behaviour as a provo- 
«cation. 
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Crompt. 24. 


e. 43 Is 


 Murther by Dureſſe of Impriſonment, depriving of Suſ. 


tenance, Expoſure, &c. 


«© When a Gaoler kills a Prifoner by Dureſſe, the Law 
* implies Malice from the manner of the Death. 

© On the Iadictment againſt the Warden of the 
« Flect, the Chief Juſtice ſtared the Law, that if 


„ Cafell was removed without his conſent to a place 


« where a man lay ſick with the Small Pox, notwith- 
« ſtanding his expoſtulation to the Warden, repreſcnt- 
<« ing that he had never had it; that his dying after- 
« wards of that diſtemper, caught in the place to 
ic which he was ſo removed, would be imputable as 
&« Murtber to the Warden: but that without the con- 
& currence of theſe circumſtances, it erg, not be 
« Murther. | 

« So cauſing the Death of another by with-holding 
ie the nouriſhment neceſſary to ſupport Life, is Mur- 
„ ther; and of Murther thus perpetrated againſt their 
« Child, a Man and his Wife were convicted before 
« Mr. Juſtice Aſpburſt at the Bury Affizes. 

So wilfully turning looſe a wild Beaſt out of wan- 
t tonneſs amongſt a Croud is Murther, if one be 
&« killed; becauſe of the apparent probability that 
„ ſuch conſequences would happen: and a Man in 
„doing an unlawful Act is preſumed to intend its 
<« natural conſequences. 

„% And the Law ſeemeth to be the ſame, if, after 
« notice of miſchief done, the Owner of a Bull or 
« other miſchievous Animal /uffr it to go looſe. 

„ Laying an infant in an orchard, covered with 
6e leaves, where a kite came and ſtruck it, this ex- 
© poſure was held Murther. 


ce If 


Killing of an Officer known to be ſuch; or Perſon inter- 


fering to keep the peace, and a ohh ſuch bis intent. 
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« Tf an Officer of Juſtice, hevin a Warrant from a 


10 competent Juriſdiction not defective in Form, be 
te reſiſted and ſlain, or any other perſon be ſlain who 
* cometh to his Aid, this is Murther, as we have 
it ſeen already: for the Law inferreth Malice from 
« the voluntary reſiſtance to its known Authority. 


« But it is neceſſary there ſhould be Notice, either 
« expreſs or implied: of ſuch Officer within bis di- 
* fri, it hath been deemed that the Law preſumeth 
« Notice: and ſuch are therefore called known and 
« ſworn Bailiffs* or Conſtables. 


« And in the day, within the Diſtrict, the Staff, 


« or in the Night commanding Peace in the King's 


Foſt, 310, 311. 


Kel, 115, 6. 


« Name, or otherwiſe expreſſing his Authority and 


“ intent, will be ſufficient : for, though the ſtaff vill 


« is a competent intimation of his legal interference. 
„ And after ſuch Notice, it will be Murther to kill 


© any Perſon interfering to prevent an aual breach 
of the Peace. 


TI TI XI. | 
« I; js Murther where Malice, and a probable Cauſe 


H. H, P. Ci 


« of Death is proved, though the Death might not wa 


* neceſſarily have happened from the Wound alone. 


* Turus et Conus. 
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P. P. L. 225— 
30. 


111. Inst. 56. 


Tir ti XIL 


Obſervations on the Preſumption attached to Homicide 


bo ppening by a felonious Attempt of a different Nature, 


<« Of the legal exiſtence of this Preſumption, and its 
i effects in bringing within the Penalty of Murther 
* ſuch Facts as otherwiſe would be Homicide by miiad- 
e venture, ſufficient hath been ſaid; but as an emi- 
e nent Writer has commented on the Principles cf 
this Preſumption, it is now proper to take ſome Notice 
&* of the conſequences annexed to Evidence of this 
% kind, : | 


« Where the Offence intended is a Felony without 
&« Clergy, and the accidental conſequence is the Death 
&« of a Man, there ſeems not to be much difficulty: 
« for the Act intended, if executed, would have ſub- 
cc jected the Offender to the utmoſt Penalty -of the 
cc Law: and having, ſo far as in him Jay, done 


every thing neceſſary to the commiſſion of one fe- 


« Jonious offence, by which Act a greater Miſchief 
« than he intended takes place, he may ſeem, not with- 
„out reaſon, ſubjected to the ſentence which would 
« have followed from the perpetration of the Crime 
« which he attempted. 2 


« But the Caſe put by Lord Cok is very ſtrong : 
ct that if a Man ſhoot at a tame fowl of another man 


« with an ill intent, which muſt be underſtood an intent 


&« to fleal, and kill a man by miſchance (as if hid in a 
« buſh, for inſtance, which is the example he gives 
te before in ſhooting at Deer) this is Muriber, 

2 Of 


Of Homicide is proſecution of a felonious Attempt of a 
different Nature. 


45 Of three Authorities cited by this venerable Com- 


de mentator, two at leaſt do not ſupport the Point: 


173 


« the one being an Action on the Caſe for negligently 


ee keeping a man's own Fire, whereby the Houſe of 
« his Neighbour is burnt; and the other, the Caſe of 
« fighting with ſword and buckler for amuſement hy 
« common conſent : and the Chief Juſtice, Hol r, in 
« delivering this Docttine of Murther incurred by 
« killing a perſon in conſequence of an Act done with 
« a different but felonious intent, ſeems not obſcurely 
eto intimate that he finds not any Caſe to warrant 
e this opinion of his, though he refers to this paſſage 
ia the Inſtitutes, and adopts the example of ſhoot- 
te ing at a hen: and he ſubjoins, that the reaſon only 
« js ſubmitted to the Judgement of thoſe Judges who 


te may at any time have that ain W brought 
« before them. 


Kel. 117. 
K. v. Plummer. 
13 W. Il. 


« That Caſe appears to have been upon the ſpecial Kel, 109, 10. 


tc Verdi, that Joſepb Beverton was duly appointed to 
« ſeize and apprehend all ſuch Wool, of the growth of 
* this Kingdom, as ſhould be carried to be tranſported 
© into parts beyond the ſeas, and alſo all ſuch perſons 
« as ſhould carry the Wool in order to be tranſported. 
% And that Benjamin Plummer, Jobn Harding, and 
others, on the 13th of March, about twelve at 
Night, about ſeven miles from the ſea, did load three 
“ horſes with eight hundred Pounds of Wool of the 
« growth of England, in order to tranſport it into 
« France; and that Joſeph Beverton, having notice 
© thereof, came, with divers other perſons to his 
te aſſiſtance, to a certain lane about ſeven miles diſtant 
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PLumMMEzR's Caſe. 


« from the ſea, in order to ſtop and ſeize the /Yoo! ſo 
© intended ro be tranſported ; and Foſeph Beverton, 
« with his Aſſiſtants, hearing the ſaid three horſes 
tc laden with Wool, pronounced a Watch-word, and 
& thereupon all of them uſed their utmoſt endeavours 
© to ſeize the Wool, whereupon one of the pertons 
% unknown, in company with the ſaid Plummer, did 
4% ſhoot off a Fuzee, and thereby did wound the ſaid 
« John Harding, being a Partner with them in the 
« deſign of tranſporting the ſaid Wool; of which 
« wound he died. 


« The Judges were of opinion, that upon this 
te finding, Plummer was not guilty of the Death of 


&« Harding: the unlawful Act of the perſon who ſhot 


« off the Fuzee being not in purſuance of the unlawful 
« deſign cf the tranſporting of the Wool, in which 
Plummer and the reſt were engaged; but collateral 
« to it, and, in ſo far as appeared, without any of the 
« others being conlenting or privy to it. 


t Tt is obvious, therefore, that the Conſequence of 
« Homicide, in purſuance of a felonious intent of a 
« different Nature, could not, in this Caſe, be before 
« the Court: and accordingly, as we have ſcen, the 
« Lord Chief Juſtice carefully diſtinguiſhed his ſen- 
« timents on this, introduced as an illuſtrative ſuppo- 
« ſition, from his judicial Opinion, 


« Had it appeared on the Yerdi#, that the Fuzee 
< was fired by the man who killed Harding againſt the 
« Officers, whereby one of their own confederacy had 
te been killed; that it would then have been Murtber 

| S 4 


That it ſhould ſeem the Felony attempted ould be in pari 
Gradu, i. e. not clergyable. 
« in the whole party : but neither does this apply : 


« jt being in reality no more than the Aſſertion of the 
« known Principle, where the Miſchief happening is 


« of the very ſame kind with the felonious intent, 


« Homicide being intended, and Homicide, though to 
* ano:her perſon, happening; in which Caſe a per- 
ee ſon*'s killing himſelf in the attempt to murther an- 
« other, as by a Gun burſting, hath been deemed 
60 1 cide, which is only mentioned becauſe it was im- 
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1 H. H. P. e. | 


„ poilible to carry the application farther in Caſes of L. T. 8. 


« Felony where Miſchief happens of a like kind to 
ce hat intended, however doubtful it may be thought 
« whether it ſhould be carried ſo far. 


« To a felonious intent this Rule muſt certainly be 
« confined : and therefore where in the barbarous 
« illegal diverſion of cock-throwing, a child ſtanding by 
« was killed, FosTER, Juſtice, ruled it Manſlaugh- 


«ters 


« And on the whole, it does not appear there is any 
ce direct Authority that an Aempt to commit a clergy- 
© able Felony of a different Nature ſhall render that 
©« Murther which would otherwiſe have been Homicide 
« by M:ſadventure. The Rule, and the joſtances, in 
© the great Lord Bacon, that in criminal Caſes, ge- 


te neral Malice ſuffices, with a Fa of like Degree, 


* does not ſeem to require, nor perhaps to admit this 
« Conſtruction : and the Rule, that there is no equi 
© table Enlargement of Crimes, 5 is a ſacred Maxim 
« of Humanity and of Juſtice. 


* In criminalibus ſufficit generalis Malitia, cum Facto paris Gradus. 
$ Culpa æguitate non intenditur. 


Lex remedialis recipit exten ſionem; panalis non item. 
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« from the ſea, in order to ſtop and ſeize the Yoo! ſo 
* intended to be tranſported ; and Foſeph Beverton, 


Prunuz R' Caſe. - 


« with his Aſſiſtants, hearing the ſaid three horſes 
tc laden with Wool, pronounced a Watch-word, and 
{© thercupon all of them uſed their utmoſt endeavours 
to ſeize the Hool, whereupon one of the perſons 
% unknown, in company with the ſaid Plummer, did 
« ſhoot off a Fuzee, and thereby did wound the ſaid 
« Fobn Harding, being a Partner with them in the 
« deſign of tranſporting the ſaid Wool; of which 
« wound he died. 


« The Judges were of an that upon this 
te finding, Plummer was not guilty of the Death of 


©& Harding: the unlawful Act of the perſon who ſhot | 


« off the Fuzee being not in purſuance of the unlawful 
« deſigy cf the tranſporting of the Wool, in which 
« Plummer and the reſt were engaged; but collateral 


« to it, and, in fo far as appeared, without any of the 


« others being conlenting or privy to it. 


« Tr is obvious, therefore, that the Conſequence of 
« Homicide, in purſuance of a felonious intent of a 
« different Nature, could not, in this Caſe, be before 
« the Court: and accordingly, as we have ſeen, the 
Lord Chief Juſtice carefully diſtinguiſhed his ſen- 
« timents on this, introduced as an illuſtrative ſuppo- 
« fltion, from his judicial Opinion. 


« Had it appeared on the Verdict, that the Fuzee 
< was fired by the man who killed Harding againſt the 
« Officers, whereby one of their own confederacy had 


ce been killed ; ; that it would then have been Murther 


That it ſhould ſeem the Felony attempted ſtould be in pari 
Gradu, i. e. not clergyable. | 


« in the whole party : but neither does this apply : 
« jt being in reality no more than the Aſſertion of the 


« known Principle, where the Miſchief happening is 


« of the very ſame kind with the felonious intent, 
« Homicide being intended, and Homicide, though to 
% ano her perion, happening; in which Caſe a per- 
e ſon*s killing himſelf in the attempt to murther an- 
© other, as by a Gun burſting, hath been deemed 
« /4/cide, which is only mentioned becauſe it was im- 
„ poilible to carry the application farther in Caſes of 
« Felony where Miſchief happens of a like kind to 
« ;hat intended, however doubtful it may be thought 
« wherher it ſhould be carried ſo far. 


« To a felonious intent this Rule muſt certainly be 
te confined : and therefore where in the barbarous 
« illegal diverſion of cock-throwing, a child ſtanding by 
« was killed, FosTER, Juſtice, ruled it Manſlaugh- 
«ter, 


« And on the whole, it does not appear there is any 
te direct Authority that an Attempt to commit a clergy- 
ge Felony of a different Nature ſhall render that 
* Murther which would otherwiſe have been Homicide 
« by M:ſadventure. The Rule, and the inſtances, in 
© the great Lord Bacon, that in criminal Caſes, ge- 


e neral Malice ſuffices, with a Fa of like Degree, 


© does not ſeem to require, nor perhaps to admit this 
« Conſtruction : and the Rule, that there is no equi- 
e table Enlargement of Crimes, F is a ſacred Maxim 
« of Humanity and of Juſtice. 


* In criminalibus ſufficit generalis Malitia, cum Facto paris Gradus. 
$ Culpa æguitate non intenditur. 


Lex remedialis recipit extenſionem; pœnalis non item. 
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466. 


L. T. 81. 


Foſt. 26 t. 


L. T. Lo. 


2 J. I. 
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TITLE XIII. 


of the PRESUMPTION of MALICE under the 


Statute. 


% The Statute provideth, To tbe End ibat ſtabbing 
and killing Men on the ſudden, done and committed by 
* many inhuman and wicked perſons, in the time of their 
« rage, drunkenneſs, ſudden diſpleaſure, or other paſſion 
f mind, contrary to the commandment of Almighty 
„ Gor, and the common Peace and Tranquillity of this 
« Realm, may from henceforth be reſtrained through fear 
« of due puniſhment to be inflifled on ſuch cruel and 
« Hoody Malefafors, who beretofore bave been thereunto 


<« emboldened by preſuming on the Benefit of Clergy, 


« That it be therefore enacted, that every perſon and 
per ſons, Which after one Month next enſuing the end of 


« the then preſent Seſſion of Parliament, ſhould ſtab or 


ce thruſt any Perſon or Perſons that hath not then any 


„ weapon drawn, or that hath not then firſt ſtricken 


the party which ſhall ſo ſtab or thruſt, ſo as the 
te perſon or perſons ſo flabbed or thruſt ſhall thereof die 


6 within 


under the Statut of v7 ABBINO, 


« within the ſpace of six Mor ns, although it can- 
« not be proved that the ſame was done of Malice 
« forethought, yet. the pariy ſo offending, and being 
« thereof conviñed by Verdi of twelve Men, Con- 
© feſſion, or otherwiſe, according to the Laws of this 
© % Realm, ſhall be excluded from the Benefit of his or 


« their Clergy, and ſuffer Death as in Caſe of wilful 
« Murtber. 1 2 5 


« With a Proviſo, That the A, er any ibing 
« therein contained, extend not to any Perſon which foall 
« kill another ſe defendendo, or by Misfortune, or in any 
© other manner than as aforeſaid: nor io any perſon 
« which, in keeping or preſerving the Peace, /ba{l 
“chance #o kill * another, ſo as not willingly, wittingly, 


« and of purpoſe, under Pretext and Colour of keep- 


« ing the Peace; nor to any perſon who, in chaſtiſing 
© or correcting his Child or Servant, fall, befide bis 
or their intent and purpoſe, chance 10 kill, * 

| There 


— — — 


* The Statute ſays, a 
chance to commit Manſlaughter : 


after his Acceſſion, in the Cloſe 
but the expreſſion is changed to 


Contin. 
3 Car. I. Co 4. 
and 16 Car. I. 


Co 4+ 


pliment to James was inſerted, 


avoid the Ambiguity. 


There is a paſſage in SHax- 
SPEARE which one would. al- 


moiſt ſuppoſe to allude to it. 
The Play indeed is. at leaſt 
ſeven years prior to this Sta- 
tute: but as it appears by very 
ſtrong Evidence that a Com- 


of the Play of Henry VIII. this 


too might be an Inſertion; It 


is in the beautiful and exqui- 
ſitely | pathetic Speech of Ea 
ward on being ſolicited the par- 
don of a ſervant, after ſuffering 
himſelf to be inſtigated to the 
Murther of his Brother the Duke 
of Clarence. The Germ of this 


nobly 


Being printed 
1597. 
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3 


In 


— — 


Fed. 297. 


14. Rm. 845. 


P. 1350. 


R. MI. A. II. 
8. 1. 


OMfiredtiens. - 


There is a tradition that this Statute was made 
„upon a ſpecial occaſion :/ be this as it may, the 
manners and weapons of the times, and the hoſtile 
« difpoſitions of the minds of the Scots and Englifs, 
« gave occaſion to frequent miſchief; a ſhort dagger 


being often drawn from under the cloak, and made 


< the too certain inſtrument of a fatal revenge. 


te It has been ſaid to be declaratory of the Common 
« Law. This the eminently judicious Author of che 
« Diſcourſe on Homicide juſtly doubts : and indeed, 
<« great as the Reſpect is which the opinions of the 
« Judges of England deſerve, the Statute Itſelf proves 
© invincibly that it was not thus conſidered by the 
« Framers of it. By the Limitation of the {ix 
« Months, within which the Death muſt happen, by 
* the Period from which it was to commence, and by 
« its being originally a temporary Act. 


nobly expanded ſentiment is ther really written previous or 
indeed to be found in Holing. ſubſequent to the Statute, has 
„Led, but the Amplification is ons which have much Af. 
entirely of the Poet, and, whe- flnity to ſome in the Act. 


| But ben your Carters, or your waiting Vaſſals, 

Have dene a drunken ſlaughter, and defac'd 

The precious image of our dear Redeemer, 

You ftraight are on your knees for pardon, pardon ; 
Ad I, unjuſtly too, muſt grant it you. 


« How- 


On the cn of the Statute of Stabbing, 77 


« However, in the conſtruction, the Judges have 
« approximated the Statute as much as poſſible to the 
« rules of the Common Law. | 


te With reſpe& to the Caſe of a Man aſſaulted by . 46. 
« Thieves in his own Houſe, though having no wea- 
« pon drawn, nor having ſtruck him, his ſtabbing of 
te one of them, appears to have been ſufficiently pro- 
« tected by the terms of the Proviſo, from being 
te drawn within the Statute. And in like manner, the | 
« Caſe of the Gentleman who killed an Officer who : H. n. p. c. 
« had violently puſhed into his Chamber, with in- 
« tent to arreſt him, without telling bis bufineſs, or uſing 
« words of Arreſt : the Gentleman in his ſurprize, 
« not knowing him to be an Officer, took down a ſword 
« that hung in the Chamber, and fabbed him. This 
« too appears to be covered by the exception of the 
« Aft. 


The ſame may be obſerved of the Caſe where, 1 H. H. v. e. 


« vpon an outcry of Thieves, a perſon who was con- Jones Genre- 
ro. Car. 53 


« cealed in a Cloſet, but no Thief, was, in the hurry R. v. Cook. : 
« and ſurprize of the family, ſtabbed in the dark. 


This, as the learned Commentator on that branch r. cr. L. 299. 
« of our, Criminal Law remarks, might have been 
more properly conſidered as Manſlaugbier at Com- 
mn Law, all due circumſpettion not having been. 
« uſed, than ruled, as it was ſaid to have been, Chance- 
«* medley : but that however, it was clearly out of 
the Statute, 


Shooting with any ſort of Fire. arms, or with a 
« Bow and Arrow, has been held within the Statute : 
« and 
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Williams's 
Caſe. 
N 432 · 
131. 
e s Caſe, 
Oct. 8 A. 


Foſt. 300 n. 


1 H. H. P. C. 


470. 
Godb. 154. 


Foſt. 301. 


Statute. 


« and (in which the original difficulty. of conftrudia 
wy could be very little) thruſting with a Staff. 


But throwing, whereby the weapon, of whatever 
© nature, is delivered out of the Hand, at the time 


of the ſtroke given, hath not been thought to fall 


« within the parliamentary deſcription : not even 


« where a ſword was thrown to twenty yards dif. 
5 tance. 


mn With reſpect to a weapon drawn, a benignant 
© interpretation has been allowed in favour of the De- 
« fendant : an ordinary Cudge! hath been held a wea- 
« pon, ſo as to take the Caſe out of the Statute. 


© The Judges have been divided on the conſtruc- 
« tion of thoſe words, not baving THEN @ weapon 
e drawn; whether the THEN refer to the inſtant the 


. ſtab was given, or * the whole time of the combat, 


Lev. 25 
l. 2355 II. 


4 This difference of opinion took place on a Special 
te Verdis which ſtated, that words of Anger and Con- 
© tempt having paſſed between the priſoner and the 
« deceaſed, the priſoner ſtruck the deceaſed with the 


back of his hard; who thereupon attempted to 


draw, but was prevented by the interference of the 
te company then preſent, "whereupon the deceaſed 
« threw a Pot at the priſoner, which miſſed him; and 


e thereon the priſoner with his ſword gave the wound 
&« of which the deceaſed died. 


te Moſt 


Shooting and thruſting with a Staff, beld within * | 


On the Conſtruftian of the Word THEN, in the Sta- 
| Jute, | : 


« Moſt of the Judges were agreed that the Pot, 
« while held by the Defendant, came ſufficiently 
« within the conſtruction of a Weapoy drawn : but ſix 
« of them (of whom were the two Chief 7uftices*) held, 
« that to entitle the Priſoner to Clergy in this Caſe, it 


« ought to have continued in the hand of the de- 


« ceaſed at the time when the Priſoner gave the mor- 
« tal ſtroke, The other Judges” (of whom was 
« Montague, C. B. and Levinz) with the Recorder, 
ci were of the contrary opinion : and held that the 
« word THEN in the Statute, is to be referred to the 
« time of the fighting or controverſy, and not to the 
« immediate inſtant of the wounding; and this they 


« argued from the occaſion of the Statute, and the ge- 


« neral reaſon of the Caſe, To this ſentiment, the 


« Reporter adds, the King acceded : and the Priſoner 
* had his Clergy. 


« Probably in the e of a Statute, ſo 
« highly penal, the opinion which in that inſtance pre- 
« vailed would now be approved. | 


* Another Queſtion has been debated on the con- 
© ſtruction of the Words, or that bath not then FIRST 


e fricken the party who ſhal! ſo ſtab or thruſt, When 
« this point was reſerved for the opinion of the 


* Jovots, eleven held theſe words to mean, not 
cc having 


178 


® Herbert and 
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21 Ja. I. c. 27. 
Anno 1623. 


1. »P. 216. 
- 2 438. 


* a much more obvious, and more generally probable 


On the Words, Firſt Stricken concluſfve Preſumptin 
from the concealment of the Death of an Illegitimate 


« having given the fff blow in the affray z and one 
© only, who was Richardſon, underſtood them as im- 


c was given. But the opinion of HoLT, and of Fo, 
ce ter ſupports that of the ſingle Judge. 


Tir II XIV. 
Contlufrve Preſumption from the Concealment of the Death 
of 4 Baſtard Child. 


& In this inſtance a Statute Preſumption of Mut- 
te ther is eſtabliſhed from the mode and definite cir- 
* cumſtances of killing: in another inſtance a pre- 
< ſumption, alſo by Statute, is introduced; the conceal: 
<« ment of Death is made almoſt concluſive Evidence 
« of this Crime: and this too where the concealment 
c is natural, without ſuppoſing ſuch a motive, from 


<« inducement. This is where an unhappy Female 
becomes the Parent of an illegitimate Child: her 
te concealment of the Death of ſuch Child becomes 
© concluſive Evidence, under the preſumption of Law 


© cteated by that Statute, that ſhe murthered it; un- 


© leſs ſhe can prove by ore witneſs, at leaſt, that it was 
„ born dead. 


© It has been held that it is not neceſſary an Indict- 
« ment ſhould conclude,—againſt the form of the Sta- 


E tute, — in order to convict a Woman by force of this 


« Act: 


ce 


Preſunptive Murther under the Statute of Baſtarch. 


783 


« Act: for that the Statute doth not create a new of- : 


« fence; but only makes ſuch concealment an unde- 
ce niable Evidence of Murther. 


« Of late years, as this law appeareth to be ſome - 


« thing ſevere, it has been uſual to require ſome ſort 
of preſumptive Evidence that the Child wes born 


te alive, before this other conſtrained preſumption is 
« admitted, 


« Knocking for belp has been held ſufficient Evi- 


& dence to repel the preſumption of concealment. 


« Of courſe, confeſſion of pregnancy ſome time before 
c hand, takes it out of the Statute, 


TITLE XV. 


— 


IV. Comm. 
198. 


2 Hawk. P. C. 
438. 


Ibid, 


Maliciouſly cauſing the Death of another, under colour of | 


Law. 


« There is one method of cauſing the Death of 
« another which may occaſion an Indidment of Mur- 


<« ther, which from its peculiar nature ought not to 
« be paſled in ſilence. This is, falſely and maliciouſly 
« procuring another to be convidted and executed for a 
« pretended capital Crime. That this, in a moral or 


« religious conſideration incurs the guilt of Murther, 


« js not controverted, or ever, we may ſafely preſume, 
« will. But that it falls by the Law of England 
« within the proper deſcription of that Crime, is not ſo 
4 fully agreed. The Author of the Diſcourſe on Homicide 


e does not favour the opinion which would ſupport an 


Indictment for Muriber on this foundation: and 
« at leaſt equally unfavourable is the Author of the 
« Obſervations on the Ancient Statutes. Nor does Lord 


« Coke 


I. 138,196. 


Whether Murther can bt committed by proturing @ Per 


* 


fon to be unjuſily executed. 


© Coke give his ſupport to the doctrine. On the other 


hand, our old Lawyers, the Mirrour, | BraZon, & and 


© Britton, I hold the affirmative: and the Author of 
© the Commentaries decidedly adopts their ſentiments, 
«© Indeed, nothing but the idea of a political expedi- 
c dience, derived from the character of our Conſti- 
« tution with reſpect to criminal Proceſs, could have 
<« ſuggeſted a doubt upon this point. 


« Yet it ſeems no forced or precarious concluſion 
* to allow, that Public Juſtice would ſuffer no diſ- 
* couragement if this enormous abuſe of its autho- 
« ity, to the deſtruction of the Life of the innocent, 
«© were univerſally known to be puniſhable as Mur- 
tc ther, It could only be conſidered as ſuch when it 
« was completely evident that a Proſecutor or Wit- 


„ nefles had by Perjury deprived another of his Life, 


« whom they knew to have not committed the Crime 
ce of which they accuſed him. And on an Inditment 
« for this offence, there has been a Conviction. And 
on Motion in Arreſt of Judgment, the motives 


 « which induced the Attorney General to decline ar- 


*« guing this point, Sir William Blackflone repreſents to 


have been merely prudential, and not an apprehen- 


< ſion that the point was not maintainable in Law. 


| N XVI. 
Of the Time within which the Death muſt happen. 


To prove Muriher the Death muſt be within 4 


Fear and a Day from the ſtroke given, or Cauſe of 


« Death adminiſtered. The greateſt Interval that 


« occurs to recollection is a poiſoning on the 13th of 
« April and Death the 31ſt of January following: for 


which the offender was convicted and executed. 


; | CHAP. 


2 it P WW. 


1 


Hb Treaſ mn. 6 


CHAPTER VI. : 
= of T REASON, 


t We are now arrived to the Conſideration of the 
& laſt Degree of cariral Oryexnces, which is 
& Hion Tar as0N.. | 


And here we ſhall firſt treat of that which is pro- 
te per or direct, conſiſting in an Attempt againſt the 
« Perſon of the King, or his Crown and Government: 
e reſerving for a ſeparate Article the Diſcuſſion of 


* Treaſon in a leſs 8 ſenſe as it relates to 
hy CoA. . 


SECTION. I. 8 
Of Tar As z properly ono jo termed. | 


Some Points of Evidence material under this 
te head have been already diſpatched in treating of the 
" Number of 8 required i in certain Caſes. 


v. ſupra. 

B. II. C C. nt. 
84. K. 2. 

P, 289, 90. 


It was chere ſhewn, and explained by Pueciadiaes, 
that {wo Witneſſes are required in Caſe of Treaſon, -_ 
properly and principally ſo called: that theſe two 


* Witneſſes muſt be to Treaſons of the ſame kind: 
© and that to collateral Facts, which come by. way of 
% corroboration, and not in direct proof of the _ 
® one Witneſs is ſufficient. 


1172 I | 


Of the Proof of the — in Caſes of 


© treaſonable Correſpondence, ſome. notice has. been 


* taken in the FigsT Book, where the general Rules 


1 S concerning WRITTEN EviDENCE were given. 


$3» 4+ 


n 8 * 2 
£2 
3 


Eee T0 «1 


Of Hion raren. | 


& It will be here proper to add a Caſe on the ce 
* of e of the as 


« On an . for High T reaſon, the Counſel 
© for the Crown endeavoured to prove certain Papers, 
* containing - treaſonable Correſpondence, to be the 
« hand- writing of the Priſoner, for which they had no 


other proof but compariſon of hand. The Priſoner 
«6 (perhaps on the miſtaken notion of its being a pri- 
& vate Act) produced a Copy of the Act for reverſing 


4e the Attainder of Algetnon Sydney, by which: the 


« Compariſon of Hands; without other Evidence that 
ee the paper was written by the party, is recited among 

the Grounds upon which the Attainder is declared 

d © null and void, The 215 ury acquitted the Defendant. | 


| Foft. not. 


2 The very eminent Author of the Treatiſes on the 
& Crown Law does not ſeem to have defgned affirm- 


ce ing or denying any thing with reſpect to the Evi- 


- « dence by which the Writing (of that immortal Diſ- 


« courſe on Government). was attempted to be proved 


\ © « apainft Sydney: but obſerves only, that, had the 


« Papers been relative to the treaſonable Practices with 
« which he was charged, they might have been read 
in Evidence againſt him; as in the Caſe of Lord 


46 er e, ons Henſey; 4 and as. (6 la 


cc I appears, therefore, as we nike ſaid above, that | 


Letters wrote and forwarded on their way, for the 


© purpoſe of a treaſonable Correſpondence, but inter- 
&« cepted, may be read in Evidence to prove the TR EA“ 


« 50x, though they could not ot be e af the Publica - 
a * tion von a 1 


4 


ee Thi Ln, in as bun d of a Man SR is 


r the act of going Wrdad, with circumſtances of 


> : bets. 


= 1 © 4 3 
4t + * =_ 


— * proved. —And where Letters may be 


read withon! proving the Hand vg. , | 


ts fear and ee wh argue the intent of 
his voyage to be of like nature with that which the 
Letters are intended to prove; may be read againſt 
e ſuch perſon ſlanding on his Indiftment of High 
2 e without proving the hand- writing. 


„„ That Fmilitade of bands, unſupported with other 1 


* Proof, is no Evidence in Caſe of Treaſon, or other 


« capital Caſes: but no very ſtrong Proof has been 


© held ſulficient to incroduce this Evidence as admiſ- 


Re. 3 4, 


10 Mes Lepers Caſe, there was Evidence of 4 


ce delivery ot the Papers in queſtion by the Priſoner 


t with a charge to take care of them, particularly cir- 


r cumſtanced: Evidence of an Agent who had received 
e Letters from Mr. Layer, and had done buſineſs and 
* been paid on the account of them, and. who be⸗ 


161d. 256% 


© lieved it to be the ſame hand: (this in itſelf would 


tc have ofily fimilar Evidence to that in the Caſe of 


 Syprey and laſtly Evidence of an implied admiſs 
& ſion by the Priſoner, that they were bf his writing). 


« It muſt be remarked; that the Caſe of Lord Pre- 


4 fo was not, as it has apparently been ſometimes 


276. 


e ſuppoſed, a Caſe of mere cuſtody, as in Sydney's - | 


© Caſe, but a Caſe of Cuſtoch and Conveyance connect- 
ed with the overt AF laid in the Indiftment; of paſ- 
© ſing on the Sea, and departing towards the king- 
e dom of France, with intent to deliver the traiterous 


tc inftruQion in the ſaid. Letters contained to the 


a * King's enemies, in the faid Kingdom, then at war 


. with 


im. s:. Tr. 44 And wy this ſee the Indictment. 


* RIPE Death, 


25 E. III. c. 2. 
Comm. IV. 76. 


F. H. T. D. I. 
Introd. 59 


0. A. 8. 


-. 


| To whe! Charges of Treaſon the ſending of Leiters may 


adberim to the King's Enemies. 


« Treaſon and their Evidence within the Statute of 


* Queen Regnant, (the intention being manifeſted and 


To what 3 of rale the . of. Lett ers. ordi- | 
2 nariq applies. 


« with England: ſo that the diſtinction which has been 
« before intimated, is fully included in the Facts. 


Tir II. 


apply. 


„ The fewer of a traiterous Correſpondence, 
inviting to the Invaſſon of the Realm, though 
© zntercepied, ſo that it never reach the Enemy, will 
be Evidence on the charge of levying war: and 
it has been alſo held, that it may be Evidence of 


In Henzey's Caſe it 
« was ruled to be good Evidence of both. It is ob- 


« yious that it may alſo be Bande of compe/fing the 


SEC Tilo m. 
Of TRxzAas0Ns within the St. 25 E. III. 


of Treaſon in compaſſing the Death of the Ki ing. 


We are now to conſider the principal ſpecies at 


E. III. e F 
« Firſt, to compaſs or imagine the Death of 2 


©. atcermpted to be carried into execution in. Overt AQ, 
« js within the Statute *). 


*« But the Conſort of ſuch tp is not cbt tbe 
64 Protection of the Act. 

A King before his Coronation may have 7 ou 
« committed againſt him: whether he ſucceed to the 
ce. Crown by Deſcent (Which of courſe” is underſtood 


* 27 bis moſt important Sratute it denominated . the Title of its 
ft Chapter, The Statute of * 


where 


w 


Obedience to the Sovereignty de facto. 


« where no Bar exiſts by parliamentary Shortly) 0 or 
« whether it devolve on him by previous deſignation of 2 
« Parliament. 
« A King de facto, in plenaty poſſeſſion of the royal ; 
„power, hath a temporary Allegiance due to him; comm. IV. 77. 
& againſt' which Treaſon may be committed. | 


Par. 2. | 
N the Caſe of Perſons acting under the ſevereig aul. 
; rity for the Time being. 

. 4 The Caſe of Perſons acting under the PIO WY 
Lor governing Power, under whatever Name, and 
« whether exerciſed by one or ſeveral, ſeems to fall 
& within the ſtrict Analogy of the Rule : and there- 
fore, to ſpeak of no other inſtances, one Caſe at The Cafe. of Sir 
* leaſt, we may conclude, will be now acknowledged Ke: 
© to have been ſevere. beyond the limits which Equity > . ah 
« preſcribeth as inviolable in the interpretation of Laws 
ce penal in the higheſt degree, 

e Nothing can more evince the truth of this remark _ 
e than the ſingular ſuppoſition to which the Court 
e reſorted, that Charles, afterwards the Second, was, 
* from the time when his Father was put to death on 
* the ſcaffold, Kino DE TACHO: a ſuppoſition which, 
« at a later Period: of our Hiſtory, might have been 
i attended with confequences the moſt dreadful : fince 
the difference of the Name of a Governor, or even 
„of the Form of the Government, could not be a 
« Ground of ſufficient ſolidity ro ſupport, in ſuch an | 
« inſtance, _ ſtreſs armed upon it for determining Fe 

| | | $12.1 © where. 


He was indited . fer com- 


ane 2 


abi . more than reelue 


fo ffing the Death of Charles the 
Secend, and let hing war again 
bim during the Interval between 
the Decellation of 8 harles I. and 
the Eftabli Charles II. 
en the wacant Ti : between 


Tears bad intervened. . 


His agony are. this a | 


and farcitly fummed up by . our 
great conſtitutional Hiftorian . 


** Str Henry of ſerved, that the 


Law of 8 88 85 did pot leave 


— 


Macavtrar, 
VI. p. 8 


lat | „„ Shau the 


Foſt. 194. 


Faſt, 195+ , 
el. 17— 21. 


Feſt 195. | 


23 1 


Confiruflivs N the Death of the King, 


« where the ſovereignty de facto refided ; and determin- 
te ing it contrary to the notorious and continued Evi: 


4 dence of twelve Years, 


The compaſſing and imagining ſo properly con- 
ee flitutes the Treaſon, that even if an Artempt of 
«* ſuch Nature be carried into ſull effect, the actual 
„execution of it is in Law regarded only as an overt 
© AQ evidencing ſuch imagination. : 

To have been preſent, with Notice of the de e/ign of 
66 meeting, is Evidence to be left to the Jury ot an 
„ Aſent to ſuch. treaſonable WOE and ima- 


9 giaing. 
'T ITLE 1. 
0% confi roftive compaſſing the Death of the King. 


- 


© Thus far is Evidence of dire& Attempts againſt 
« the Life of the King: bur Machinations and endea- 
* yours, which have - a direct tendency in the conſe- 
* quences of them, or in the means to be employed 
© for carrying them into execution, to endanger the 
F King's Life, have been repeatedly adjudged to be 


e Evidence of overt Acts within this ſpecies of High 


« Treaſon ; as entering into meaſures for depofing or 


0 impriſoning him, or to get his e into the power 
of the Con ana 


. 


* - 1 18 
- 


— 9 


the ſul jest witho,t direct on; 8 
Legiſlature in th Caje bad f ro- 
vided fax the public ſe unity by the 
Jamo:s Statute :\| that re man, in 
caſe of a Revo:ution, ſho:ld be 
queſtioned" fer bis obectence to a 
King in teing ; and whether the 
eftabliſhed government Was 4 mo- 


narchy or a common h, the 


reaſon of the thing was fill the 
fame ; nor ought an expelled prince 
to think himſelf entitled to alle 


giance ſo long as he could: not afford 


in, 92 


© 
CI * 


The inſtance ſaid to have been 
quoted againſt Sir H. Vane _ 
ciearsy nothing to the purpoſe : 
leiag the Caſe of one Watſon, . 
was indicted for compaſſing the 
Death of King James the Firſt be- 

ore he came into England, but 
after the Demiſe of the Crown ly 
the Death of Elizabeth. That 
Caſe was good Law ; but it bas ng 
reſemllance. There« was no change 
of Government ; ne Interreg- 
num, 


80 


5 of Treaſon in levying war arainſt the King, © | 791 


Or in the inſtance of offences leſs immediately reg. 196, 
& perſona!: as concerting wich foreigners 4 plan to 

« j1vade the Kingdom, or going into a foreign coun- 

*-rry for ſuch purpoſe z or even ſetting forward oy the | 
way with an intent to go thither. . 
Mere general Words of à treaſonable import, but Fog. 200, 


6 not uttered in proſecution of any act or 2 are not 
60 0 Acts of TxZASOx. 


SECTION: 
Of levying War againſt the King. 


6 On the Evidence of open war, with all the pomp 
« and circumſtances of military array, nothing needs 
to be ſaid : but the Cafes of this direct levying of 
« war which have fallen under judicial Conſideration 
dare much fewer than thoſe of conſtrufive Treaſon it in 
this reſpect. : 2 
And, firſt, it has Han determined, that no Row Folt. Diſc. 
e dence of military WEAPONS, banners, or even re- : 
« gular conſultation previous to a ub is e | 
« tg be given. | 
% And on this turned the Deciſion in the eite of: 
© Dammaree and Pyrcha ſe. = 
In theſe Caſes, the Indictments bende charged R. glas v. Dem- 
« the two Priſonets, with the uſual introduction, of H. St. T. VIII. 
« rrairerouſly compaſinę, imagining, and intending to 289. 
i levy and raiſe war and inſurrection againſt the Queen caſe. 
« within the Kingdom : and that, in order to complete 3 


© theſe their traiterous intentions, they, on the fir 
“day of March, in the ninth year of her Majeſty's 
wes Reion, at the Pariſh of St. Clement Danes, in the 
„County of Ms iddleſex, with a multitude of people 
te to the number of 300, armed and arrayed in a ware 
** like, matiner, with colours flying, ſwords, clubs, 
and other weapons, then and there traiterouſly af. 


Eee 4 - © ſembled, | 


* 


Daun ARER ' Caſe of pulling down lun del 
6 ſembled, did traiterouſly ordain, prepare, and levy 


| « war agaioſt the Queen, Ts the wy of their 
_ PP Loved a x * 


« It ed in Evidence, that during the Trial of 
<< Dr, Sacheverell, the rabble, who. had attended him 
from Weſtminſter to his lodgings in the Temple, con- 
« tinued together a ſhort ſpace in the King's Bench 


alli, crying, among other cries of the day, Down 
« with the Profeyyerians | 


dy At length it was propoſed to [yon down the Meet: 
« ing-bouſes : and this conſtitutes an ingredient in the 
Crime, which is to be hereafter noticed under an- 
other general head. Several thouſands immediately 


« moved forwards: and Dammaree, putting himſelf at 


ce their head, with his livery and badge as a Water» 


man in the Queen's ſervice, cried, Came on, Boys ; 
% lead yeu: down with the Megting:houſes! They 
_ & accordingly deſtroyed the Meeting; bouſe of Mr. 


« Burges, a diſſenting Miniſter in Lincoln's Inn Fields » 


and then agreed to proceed to the reft of the Meeting- 
=” bouſes ; and hearing that the Guards were coming 
to diſperſe them, they agreed to divide into ſeveral 


© bodies, and to attack different houſes at the ſame 


d time: and many were that night demoliſhed, and 


« the materials burnt, 


e The Priſoner, FASTER headed a party which 
« drew off from Lincoln's Inn Fields, and demoliſhed 


* Meeting bouſe in Drury Lane; fill crying, that 


NY, would uu them all down that Night, 


"© , 
rc | 
— 
. + # 


o Inſurr eftions where the Objef is in ſelf apparently 793 
juſtified; but the Means treaſonable. ; | 


8 The Caſe of Purchaſe will come more properly to 
« be conſidered when we ſpeak of the dag 8 | 
66 concerning Accomplices. | | 


« Dammaree was convicted: and Had judgement. as 
in Caſes of N Treaſon. 


i II. 5 „ 
0 Force applied by 2 Ends ap- | 


6 TnfurreRiions, not only e 3 7 
te to remove evil + Counſellors, to alter the laws, or 4 101. 
« eyen the meaſyres of Government, are comprized fl z 
« under the conſtruction of levying war: as a Con- 33 Tg 


« [piracy for theſe purpoſes, though not within this 
« ſpecies of Treaſon, is held to be within the pre- 
* ceding, of compaſſing the Death of: the King... 


« And under this Principle, Inſurrections to 1 WWW 
&« Jown all Incloſures ; to enhance the price of all labour, * 
« to open all Priſons z to expell all foreigners ; or all of 
« a particular nation living under the protection of the 
« Government z or for the Reformation of Evils, not 

« only imaginary but even REAL, in which the inſur- 
gens bave no ſpecial intereſt, they being of a public 
& nature and M general concern, are conſtrued to fall 
« yithin the charge of levying war, and to be Evj- 
« dence of overt 4s of this ſpecies of Treaſor, 


9 * % 
3 


Ther 1 


* 


R. * Me | 


finger et alj0s. 
0. B. E. 20. 
Car. II. 


Kel. 705. | 


— 


* s Caſe on an Infurretin to pull down 
Brathels. 


\ 1 There is next to be confideted the ſtrongeſt Caſe 


« of this kind of conſtruftive Treaſon, where the 
10 buildings deſtroyed were of a ſort difcountenanted 
« by Religion and prohibired 7 Law. 


zee This was the Caſe abs a ee Verdis Pad. 


te (hat a great number aſſembled together under pre- 


e tence of pulling dawn Bawdy-houſes : that one 


46: Baſeley was called their Captain, and preceded them 


« with a drawn ſword; and that Mefſinger was their 


«* other leader, flouriſhing a green apron on a ſtaff 
by way of Colours. That they committed ſeveral 


« Ads of Violence and Reſiſtance ſpecified in the 


Verdict, and pulled part of an ale down, and 
the next to it. 


r the Judges preſent, who were eleven, except= | 


« ing the Lord Chief Baron, Sir Matthew Hale, were 
« of opinion that a riſing, with an intent to pull down 


 --« Bawdy-houſes in general, and putting their intention 


Kel. r. 


t in execution by foree, was a levying of war againſt 
« the King, and High Treaſon at Common Law within 
« the declaration of the Statute 25 E. III. and the 
10 Chief Juſtice Kelynge expreſſeth his own reaſons in 
7 particular for this reſolution, that this way of pro- 

* ceeding t tore the - Government out of the King's 


06 * hands, and deſtroyed the great privilege of the 


« People, not to be proceeded a but. by Tank in 
« due courſe of Law. 


1 
” *”" +I 
92-4 


& ; ws The 


Caſe continued. 


„The Chief Baron HE thought the*Offence of 
6 che Priſoners, apparent on the ſpecial Verdict, was not 
te within the Statute, He is the beſt ee of 
ee his own Reaſons ; | 


— 


6 5 Becauſe it ſcemed but an unruly company of ap- 


« prentices, among whom that cuſtom of pulling dowh 


708 


c bawdy- houſes had long obtained: 2. becauſe the find- 
e ing, to pull down bawdy-b:uſes, might reaſonably be in- 


* tended two or three particular bawdy-houſes; and the 


© indefinite expreſſion ſhould not, in materid odiosd, be 


« conſtrued either univerſally or generally: 3. becauſe 


the Statute of Mary, though now diſcontinued, 
« makes Aſſemblies of above twelve perſons, and of 
40 28 high a nature, only Felony: and that not with- 
4 out a continuance together an hour after proclama- 
« tion made; as namely, an. afſembly to pull down 


* bawdy-houſes, burn mills, or abate the rents af 


% any. maren lands, or tenements. 


% 


= The other Judges infor (and the Chief fs 
% ſeemeth to have ultimately inclined to their opinion 


e when publiſhing his great Work) that to this objec- 


* tion an Anſwer had been already given: that the 


« Statute, of 1 Mary was to be intended where per- 
er ſons, to the number of twelve, or more, pretending 
ﬆ* any or all of them to be injured in particular, or to 
have a particular Intereſt, aſſemble and do any Atty 
| Mi 4 Violence of the kind enumerated, 


* But fines the paſſing of the Riot Ad, the con- 


te ſideration of which will, therefore, properly belong 


. SE 6 


eo. * Cloſe of this Chaprer, there ſeems to be, it 


1 


H. H. P. O. 


796 


Dihingin intimated between rictous and treaſmnabis 
* Aſemblies. 


© it is judged expedicnt in behalf of the Crown to 


proceed capitally againſt any ſuch offences, a more 
definite and appropriated Method of fo proceeding 


* than by indifting ſuch Rioters as guilty of /evying 


wor. It is not meant to fay that the Statute has 


Vi. P. P. Ls 
7349 5+ 


rod. 218. 
Salk. 635. 


| Kel. 75, 


Foft. 2x3, $6. 


Foft. 216, 7. 


te aholiſbed this ſpecies of High Treafon: bur it is 


__<* probable that perſons who ſhould now conſpire to 
«*« pull down bro/bels,- even though the general extent 


of their purpoſe would admit of an Indictment on 


< the Statute of Treaſons, would be prefcrably indicted 


on that Clauſe 1 in the Riot A. 
- An Aﬀeinbly, armed and arrayed for aoy-t tres · 


4 ſonable purpoſe, is Evidence of levying war: yet 


« in the tumultuous Aſſembly for the deſtruction of the 
« brothels, the Judges ſeem to have thought i it neceſ- 
* ſary to take the a#ual Violence together with the 
« aſſembling for that purpoſe ; which is agreeable to 
„ the proof required, of an inferior Felony 3 but not 


_ * ſa conſonant to the rules png Treaſon, 


TITLE III. 
Farticular Fas amounting io Evidence of levying War. 


A Conſpiracy to riſe requires that the riſing actually 


tale place, or it will not be Evidence of Treaſon : 
« but it doth not require any, actual miſchief to have 


been effected by that riſing. 


Furniſhing Rebels with Money, Ammunitior, or 


« other Neceſfaries, or voluntarily joining them, is 
« Evidence of  levying war againſt the King · 


* Holding a Caſtle againſt the King ſo as to defend 5 


2 the poſſeſſion of it with hoſtile force, is teoying Har 


« againſt. 


— 


7 


vun Fatty under the Head of Evidence cf * 5 1 


war, 


97 


a 8 the „King as AETz ITT is 2 the King 3 


6 Joreey in oppoſition to bis Authority, 


« But this A& of attacking the King's len admits 
« of explanation ftom circumſtances : as if troops be 


« on march, or in their quarters, and on a ſudden. 


« quarrel the neighbourhood attack them, this will be 


oft. 216. 51 
H. H. P. C. 145: 


« a yery great miſdemeanor : it may be Felony z but 


« jt will not be Treaſon; there being no intention i 


« againſt the King's parts or Government: 


Joh Bien had only one Witneſs le. L 


« him to prove him to have been in arms with the 
« Rebels : but two Witneſſes ſwore, that when they 


« went, by order of the Duke of Cumberland, to take 


* an Account of the Names of the Officers of the 


© Rebel Garriſon after the ſurrender of, Carliſe, the 
* Priſoner, Berwick, gave in his Name as Lieutenant in 


« the Mancheſter Regiment. Mr. Juſtice Fofter doubted 
* whether this were to be conſidered as a Confeſſion 
after the Fact, or as Evidence of the F act itlelf; 
namely, of the Priſoner's appearing and taking the 
“rank of an officer. And ultimately, he appears to 


« have. regarded. this ay. of ae as it as 25 
= * right one. 


SECTION V. 


Of albering to the King's Enemies, 


* Such Evidence as would be proof of levjing » war 
« within the realm will generally be proof of adbering 
© to the King's Enemies out of the Realm: as applying 
10 Money, Arms, 9 Intelligence. 5 


| | nabe 


298 


_ Salk. 634, i 
R. 5. V. 4 


3.8. 
IV. St. T. 328. 


 Craifing an Af of Adberence to. the King's Enemies,.a 


Of the overT Ad to be laid. 


* « Vaughan was indicted for Treaſon in adhering to 
« the King's Enemies, with. many French ſubjccts, 


Enemies of our Lord the King; and that they did 


navigate a certain ſhip, called Glancarty, with a 


mia. 347 


. defign to deſtroy the King's ſhips. And it was 
.** holden, that cruifing was a ſufficient Act of adbering, 
a without figbiing, or other fact of hoſtility: as if 

« Exgliſbmen would lit themſclves and march, this 
* "wy be lers war; without 2 5 fighting, 


« Tt was alſo holden 5 Ditebmen, under commiſſion | 
from the French King, come under the deſcription: 


* of French ſubjects ; for their Commiſſion maketh 


Foſt. 14 * kj 


H. H. P 


i them as ſuch againſt all Nations but their own: 


« States in actual hoſtility with us are Enemits, 


* though war be not declared: and therefore, in an 


* AIndictment for adbering to the King's Enem es, it is 
e ſyfficient to aver that the Prince or State, the adher- 


Fol. 20, 5 f;. 


% ing to which is the Treaſon charged, is an Enemy, 
« without ſhewing any war proclaimed 3 and the Fact, 
« whether war or not, is triable by the Jury; and 
& public notoriety is Evidence of the Fact. 


SECTION Vl. 
one Aft to be laid: but. not the Detail of Evidenc 
: Sy whichitis ſupporitd. N 


te It is not ſockcient generally to lay in the Indictment 
&* that the Priſoner did levi war, or did adbere to the 


« King's Enemies, or did compaſs the King's Death 


(of which compaſſing or imagining, as we have 
« ſeen, various kinds of overt Acts may be Evi- 


2 but ſome overt Act, in ſupport of either 


e muſt de laid; as in the former inftance; 


ns, 


Atul corp-ral Force and Terror of Death an Excuſe for” 


Joining Company with Enemies or 1 5 


« that they d d aſſemble in a warlike- manner, armed 


ic and arrayed 3 and in the latter, particular Ass N 
« of Adherence, as ſeoding a Letter of traiterous 


s intelligence to be delivered to the . s Enemies in 
« parts beyond the ſen. nn eg 
But the particular facts, or a detail of the bei. 


« dence, is not neceſſary to be ſet forth: this was 0 
* agreed in the Caſes of Dammaree and Purchaſe before 


cited: and it was not thought neceſſury in the indict- 
< ments in the two rebellions of 171; and 1745, not 
jn the w indiment en for ww Treaſon. 


SECTION VII. 


What Evidence of Compul lion may be given to | excuſe | 


Joining with Rebelr. 


« Hitherto we have ſeen what is proof of 13 


« ſon: it is now to be ſeen what Acts, otherwiſe 


my traiterous, ſhall be excuſed by Evidence given on 
« behalf of the Priſoner. 


“The only excuſe is that "of adual force 3 "i 
« of death: and it will avail the party only during 
* the continuance. of ſuch compulſion. And this 


{=p | 
Foſt. 217. 


\ 


« excuſe is recognized by Lord Cote, who vouches for 


« jt an ancient Caſe, which was this: Certain perſons 
« had furniſhed Sir Jobn Oldcaſtle, Knight, and others 
« who were with him, with proviſions. Andi IF Was 


8 ſpecially found, that the ſaid Jebn OI. and, 


others were in open war againſt the King. at the time 


111 laſt, ths a 


7 


« the ſaid perſons fo ſupplied them apd Joined their 5 


hs e Burk 1 was alſo found that the ſaid per- 
D * ſans 


74 * 


oo , Fr f being dſpited of Goods, Ge. no Ech 


« ſons did this through fear of Jeath, and that they 
e quitted the inſurgents ſo ſoon as they could. And 
« it was adjudged to be no Tren. 


.< The force and e then, once duly proved 

needs not be ſhewn by Evidence to have been every 

, inſtant actually exerted; for ſuch proof were im- 

s poſſible: the preſumption” is, that it continues till 

4 facts be proved which ſhew that the Priſoner after- 

* wards continued voluntarily: and on the whole, 

« whether force or no force, how long that force con- 

e tinued, and whether the party originally conſtrained 

1 n. might afterwards have quitted the Rebels if he had 

| —— 134 


| IX St. Tr. been ſo minded, are facts to be left to the Jury 
| Ns upon the whole Evidence, | 


„„ « The ien of this principle of excuſe, from 
r immediate fear of death, has been applied in a Caſe 
9 of inferior Felony. Yet many inſtances of treaſon - 
« able Acts tnay be ſuppoſed, in which, it ſhould ſeem, 
© the defence from fear of death would not be be 
ha: miſſible, however ſtrongly i in Evidence, 


..* Thus much is clear, that as fear of ſpoiling of 


ip + © Goods, or burning of aaa is no excuſe for) 4 
Foſt. 14. 45 ing with Rebels. b | 


| © The excuſe then of WED Neceſſity and Com- 

| e pulſion under Terror of Death, and the Juſtification 

| « of civil Neceſſity under the Command of the ual 

| |. © Sovereign for the time being, are the only legal defence 
C of Acts that ann en, 


Io. 


1 
- 4 % 


 Tabifable Roß tente of an oppreſſed People, as at the 


RevoLuTION, not, Matter 10 be given in Evidence; 


but which we# in in oats be ever above Trog. 


« Tt. may be Gull, Can no Evidence then be given of 


« force juſtifiably levied againſt a Government per- 
ce ſiſting to act in utter repugnance to its Troſt? And 


ct ig there no legal Criterion, from the Merits of the 
«Cauſe, to diſtinguiſh between Treaſon and the ne- 


40 ceſſary Uſe of Force for the Recovery of a ſub- 


« yerted Conſtitution? The Anſwer muſt be, that 
* no ſuch Evidence can be given to a Jury. But as 


> the firſt Secular Near is now nearly complete fince a 


« ReyoLUTION, juſtified on this great Principle of 


« the Right of the Nation to take arms againſt arbi- 


© trary Power, and to veſt in other hands a Govern- 
% ment abdicated by the Violation of its Truſt, it is 
* certainly of importance clearly to underſtand in 
« what manner each of theſe Propolitions i is conſiſtent 
« with the other, . 


00 "The Right of WT arms apainſt an eſtabliſhed 
te Government for Abuſe of Power is not a private 
but PUBLIC Rion r: for particular Injuries, from 
90 whatever Quarter, individuals, as ſuch, have their 
* reſort to the Laws.. Suppoſe the Attempt ro have 
7 been unſucceſsful which terminated in the Revolution, - 
« and 'the Patriots who concurred in that Attempt to 


et have been put on their Trial for High Treaſon, were 


« the Fagts recited in the Bill of Rights, impliedly as 
Ws amounting to an Abdication, of ſuch kind as to have 
been given in Evidence to a Jury? Doubileſs they 
© were of too high and general a Nature to have been 


” ae by Witneſſes : particular Evidence muſt pro- 


Fff Es 2 ceed | 


x > 


0 


3 1 1 particular Facts, the Quality of which the 


&« Laws can preſuppoſe and define. But a Sul verſion, 


0 Forfeiture, or Abdicatien of Government, which 


v. ſupra, 
p. 29-90. 


+ Foft. 241 


VIII. St. Tr. 

2 

Roving v. 
Willis, and 
Imith's Caſe 
cited 2555 8. P. 


4 ſhall diſſolve the tie of Allegiance, cannot be ſhewn 


« as a Matter to be proved upon Trial before a Jury 


« of twelve men: they are not Points of Proof; 
but of national Perception. 


SECTION VII. 


"Of the Proof neręſſary in-Caſes of Hicu Tx ason, 


properly ſo called. 


« In Caſes of High Treaſon we have already ſcen, 
© when they come under any of the Denominations 


ee hitherto deſcribed, wo Witneſſes are neceſſary to the 


« Proof of any of the diſtin ſpecies of Treaſon 


* which may be laid in the Indictment. 


< Ir was there ſhewn, that a collateral fact was not 
« within the Rule: but that ſuch fact might be proved 
« either by one Witneſs or by Confeſſion of the Party : 


<« as to prove a fact corroborative merely of the Iſſue, 


« or to diſprove the Plea of Alienage. 


| III II. Ay” 
Of Confeſſion, as relative to Treaſon. 
* With regard to Confeſſion, whether it ſhall ever 


e be taken, ſince the Statute of William, as Evidence 


et pia ubi nulla niſi in Armis REL 


© of itſelf to convict the Priſoner, unleſs made by 
„him in open Court on his Arraignment, has been 
CIC e 7 YO ACHES 2 | 


> 
-—Y 4 "4 % 1 1 _— 3. & 


vo Juſta Arma qtibus necefſſaria ;  meque tefttn defiderat, neque 2 
| Probatione- (ibdiget. : fenfibus, Po- 

PUBLICE CONSERVANDE es puri e «a ipfeus 

relinguitur. Eg anten Neceſſtas Luce, non dliend, cbmſpicienda. 


| 11 27 «In 
* * - — - 
# ww 


of Conrneston n of Court, whether now receivable 
in Caſes of High Treaſon, on the 7. EDA. of {wo 
Wine, as direct Provf. 


&© In Berwick's Caſe two of the Judges, the Lord 
Chief Juſtice #jylles and Mr. Juſtice Abney, thought 
« ſuch a confeſſion. after the fact proved by two Wit- 


Foſt. 11. 


« neſſes, though not made in open Court, nor eren 


« before a Magiſtrate, was in itſelf ſufficient to Con- 
« yiction, But of the Authority of this Caſe, far- 
« ther obſervation muſt be made, 


“ For the elucidating of a point ſo important to 


i criminal Evidence in the greateſt and moſt to be 


« guarded object of its application, we muſt once 


more repeat the Words of the Statute—No perſon 


« or perſons whatſoever. ſhall be indicted or attainted 


« of High Treaſon, whereby any Corruption of 


« Blood may or ſhall be made to any ſuch offender or 
« offenders, or to any the Heir or Heirs of any ſuch 
e offender or offenders, or of Miſpriſion of ſuch 


„ Treaſon, but by and upon the Oaths and Teſti- 
« mony of two lawful Witneſſes, either both of them 


© to the ſame overT AcT, or one of them to one, 


« and another of them to another overt Act of the 
Uu Treaſon; unleſs the. party INDICTED anfd 


ce ARRAIGNED, or TRIED, ſhall willingly, without | 


* violence, in OPEN Cour T, confeſs the lame; or ſhall 


IO mute or refuſe to plead; or, in Coſes of High 
F f f 2 | * . | 


1 the Jury. 


* Obſervations on the Clauſe of the Statute ) W. III. 
« 7 reaſon, ball peremplorily challenge above om 3 


I there had been no Caſe upon this Clauſe, it 
«ſeems not ealy to doubt of its obvious and natural 
« Conſtrution. What is to be proved by Wineſſes is 
«an overt At: but a Confeſſicn is very different from 


nn overt Act of Treaſon, The Confeſſion to prove 


« the Treaſon is that made by the party indifted and 
« arraigned : even if there were nothing more, would 
not this ſufficiently imply that the only Confeſſicn 
2 « admitted by this Act as competent to convict mult be 
« that of the Priſoner after his arraignment ? But there 


ce follow emphatic Words, which ſeem, of abundant 
* Caution, to have been inſerted - IN Oo EN Covkr, 
No explanation can add clearneſs to the evident and 


« neceſſary import of theſe Words. 


« The Terms of the Statutes of Edward the Six: * 
upon this Subject are, 


* 2 hat no per ſon gal be indie, arraigned, con- 
a demned, or convified for any offence of Treaſon, Ce. 


' « for which the ſame offender ſtall in any wiſe ſuffer any 
<< pains of death, impriſonment, loſs or forfeiture of bis 


« poods, chattels, lands or tenements, unleſs the ſame 
40 offender be accuſed by two ſufficient and lawful Witneſs, 


& or Hall wiLLinGLY, wiTROUT VioLtnxce, CON- 


2 | | rf } 
oy FESS THE SAME, * | . f 


4 


« And 


Illuſtrations from ſimilar Stattites of E. VI. 
And again, by a Statute in the ſame Reigh, creat- 
«ing certain new Treaſons and particulatiſing others 


* comprehended in the conſtruction of the declara- 
. tory Act of Edward the Third, (repealed as to the 


« new created Treaſons only) there is a ſimilar Pro- 
« viſo, that no perſon ſhall be inditted, arraigned, con- 
« Jemned, &c. of any of the Treaſons contained in 
that Act, or for any other Treaſons, unleſs accuſed by 
% two lawful accuſers, which ſhall be brought in perſon 
before the party accuſed at the time of arraignment z 


< unleſs the laid party arraigned ſhall willingly, with- 


« out violence, confeſs the ſame. 


A The firſt does not ſeem by the expreſſion to have 
excluded a Confeſſion of the party prior to ar- 


« raignment : the latter, probably with a deſign of 


« clearing any doubt, ſpeaks of Confeſſion in ſuch | 


es manner as, in the obvious and proper import of the 
i” ſentence, would be underſtood only of a Faokefſion 
Fog ho to an Ae | 


4 of William, and Say 
1 ing to ſtrengthen and aſcertain the ſecurity of the 


e ſubje& ſtanding on his Defence upon this perilous 
« Charge, uſes the Words which have been quoted, 


jn which the addition, 1 or EM Cour, is, it 
190 might be Abenden concluſively Aena. 


1 820 What the opinion of Sir- Michael Eater . 
« have been on the Clauſe of this. laſt AQ, ſuppoſing 


{TITS 5 the 


<« the Queſtion to be Res integra, we have a very clear 
« and ſatisfactory intimation, But he adds, with his 
* uſual Candour, that perhaps it may be now too late 
4 to controvert the authority of the opinion in 1716, 
<* warranted as it hath been by later precedents. Yet 
<« what the learned Judge declined to diſcuſs, pro- 
: tec bably leſt he ſhould ſeem to contend more tenaciouſly 
than might appear becoming for his own qpinion, 
« there i is not the ſame reaſon for others to decline 
: « who feel the Weight of his eminent Abilities and 

great Judgement in the criminal Law, and who 


<< may. ftill think that his ſentiments in Berwick's Caſe = 


ce ere not only agreeable to the true (not to ſay, ne- 
- © ceſſary) Conſtrution of the Statute of William 


but that ſuch Conſtruction is not Sm by later 
Authorities. | 


- 


The Caſe in 1716 was Francis 8 Caſe, On a con- 


© ference of the Judges preparatbry to his Trial, at 
* which the Attorney and Solicitor General, who were 


4. to conduft the Proſecution the next day, aſſiſted, it 


« was agreed that the conſtruction of the Statutes of 


« E. VI. formerly given was wrong: which was, 
< that a confeſſion, upon examination of the party, 
taken out of court, and before a magiſtrate or 


« perſon having authority to take ſuch examination, 


and proved by two Witneſſes, was of - itſelf -Evi- 
of oj dence ſufficient to convitt; for it was then agreed 
that upon the foot of thoſe Acts of E. VI. by con- 
« feſſion is meant only a confeſſion: upon arraignment of 


« the party, which, it was ſaid, amounted to a con- 
9 46 viction. R To 


0 


- * 
2 . 3 A 


.- OBSERVATIONS. | 


. And thus far (at leaſt as to the laſt of «thoſe Sta- 


4 tutes) ſeems. to be very juſt, as already has been 
* argued :: but then it does not appear how this 
proves that Evidence by two Witneſſes of a Con- 
„ feſſion ſhould be of itſelf, ſince thoſe Statutes, com- 
« petent to convict, or even. ſufficient to complete 
Evidence otherwiſe incompetent for Convittion. h 


„ What was ſaid farther in the conference ee 
not: but as it was urged againſt Berwick, we may 


4 ſuppoſe it was to this effect, that the Confefion f 
the party might be uſed againſt him, if proved by 


« two Witneſſes, as Evidence of an overt Ad of Treaſon : : 
« for that the Clauſe concerning Confeſſion upon Ar- 
« raignment, which was of courſe a conviction without 
« farther proof, did not preclude uſing proof by Wit- 
ce neſſes of Facts confeſfed by the party, which might 
er ſubſtantiate the charge of the Treaſon: laid againſt 


— 


« him, though it left the Facts ſo confeſſed to be 


proved, like direct Evidence of overt Acts, by two 


„ Witneſſes : and the credit of ſuch prot to be con- 
" ſidered Dy. the Jury. 


es” 


e Whatever was then ſaid, had it reſted BME was 


"* ſaid in the abſerce of the party, or of any who 


ee might have objected in his behalf; nor does it ap- 
pear that the effect of the Statute of * iam was then 
« particularly conſidered. And with regard to the Trial 


« of Francia the Evidence of his Confeſſion was, that on 


« his /ſe:Zure, by the Meſſenger, in order to his examina» 


tion before the Secretaries of State (in which was a 


.« circumſtance ſtrangely irreguler, that of adminiſter- 
ie ing an oth to him) he admitted that a Copy-book, 5 
«then produced and ſhewn him, and from which the 
n © Copies of the treaſonable correſpondence were after- 


Ff 4 i e. 


* 


«© wards" read againſt him, was his Copy-book of bis 


1 Correſpondence with Friends abroad. And that on 
4 his Examination before the Secretary of State, he 
4 aid, what others have wrote cannot make me guilty, 


« As for what 1 have wrote, I appeal to my Book. 


* That i is my Book : I appeal to that for my innocence. 


« His Examination taken in writing ſpeaks of a Cor- 


_ © 44 reſpondence in which he was engaged concerning a 
< Lawſuit recommended to his care: that during the 
A correſpondence be received ſeveral Letters directed 


« to a Mr. Harvey, and tranſmitted Anſwers to Paris; 


'« and that latterly the Method of Correſpondence 
5c changed, and the Correſpondent at Paris, inſtead of 
ee jncloſing his Anſwers to Harvey, wrote only to the 
* Examinate, and defired him to ſhew the Letters to 
Harvey, which he did accordingly. 


> 


40 And he cloſes by ſaying, that in ſome of the 


Letters lately ſo communicated by him, he verily 


believes the Duke of Ormond, Lord Bolingbroke, 

0 and others to be meant; and on farther Examina- 
tion, that by certain Figures he believes the Pre. 
es fender and the King to be meant; and that he be- 
© lieves the ſubject of the Letter communicated by 
« him to Harvey is the deſign” of the Pretender to 


20 invade his tan S Dominant. 


J 


oe The Meſſenger ſwore to fixing 05 Copy- book 
in the Cuſtody of Francia, and delivering it at the 
« Office. 


* 
” g 1 . 
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* And from the Copy-book they read Anſwers from 
abroad to Letters not entered in the Copy- book 


t relative to the ſame Tranſaction: but which they 


2 gave Evidence were found en his oye OR 


6c * ſaid. 
In Greggꝰs Cale, ite was Fan to the 8 


4 Correſpondence, he pleaded guilty, and therefore 


* no additional inference can be drawn from any 


« proof deſigned to have been offered againſt mis 1 ; 


6 hed he put himſelf on bis Trial. 


: 


ec Whatever might have been agreed at th previous _ 
« Conference, perhaps Franicia's Caſe will be thought 
e not a Caſe of Confeſſion, but an owning, by way of 
6 claim, as his, certain Papers found in his cuſtody, and 
« explaining what he believed to be the meaning of _ | 
« certain Figures, without acknowledging that he ſo 
„ underſtood when he communicated them. If fo, _ 
e the Papers were before the Jury, to judge of the 


40 pur port of them, and to draw ſuch inferences as 


„they ſhould think juſt from the Evidence of the 


« Letters and Anſwers being found in his Cuſtody, 
© together with the other circumſtances, whether they 


« believed him to have carried on knowingly a tre- 
« ſonable Correſpondence. And in ſumming up, the 
„Lord Chief Baron places not the ſtreſs on any ji 
4 ſuppoſed Confeſſion, but that the Letters were 
« found in his cuſtody, and that he owned (or claimed) 


« the Copy-book as conan; my ea 
15 « with K e, abroad. | 


—_ 
| 4 


r 


3 


Or Ban, ci. 


h 1 of his Counſel ſpoke, as if a Con- 
® feflion generally, that he did write ſeveral treaſon- 
able Letters, might have been given in Evidence in 
e ſappore of the Indictment: but no ſtreſs can be 
« laid on this; eſpecially fince it was foreign to the 
- &KCaſe; and only in arguing another point, which 
« ' ſeems clearly not tenable: that the Letters, or the 
bis « fubfance or paragraphs of them, ought to have 
« been inſerted in the Indictment to entitle them to 
0 be given in Evidence, though. the overt 42 was 
« charged, of writing, and cauſing to be written, Let- 
. ters wein ee intention to levy War. 


: . 40 angie: was, however, acquitted : Wi it for others 
4. « deciſively to affirm, whether under the Statute of 
© William, be could legally have been convicted. 


0e In Berwicb's Caſe this of Francis, it ſeems, was 
t ſuppoſed to have much ſtrength, for admitting the 
-«« Confeſſion of the Priſoner after the Fact, but before 
40 Arraignment, to be Evidence ſufficient to comvict. 
With what reaſon Francia's Caſe was ſuppoſed to be 
of ſtrength to ſupport a concluſion of this impor- 
'« tance, the Reader will judge: and Berwick's Caſe 
te jtſelf cannot be regarded as an Authority to this 
«© Point: becauſe both the Judges ſupported the Ad- 
Fo miſſibility of that Evidence on a prior and clearer 
ground, that it was Evidence of the Fact of Re- 
e bellion, and not merely a confeſſion after the fact: 
. ſo that the latter point was unneceſſary to the actual 
« ground of their Judgement; nor e conſiſtent 


1 ith 1 it, ; 
« The 


Remarks on Si '« Opinion, tau 


The admiſſion of this Evidence on the Colin | 


e in the North, in 1745» is ſaid to have been on the 


« Authority of the Judges opinions previous to the 


« Trials of Gregg and Francia. But theſe were extra- 
6 judicial opinions concerning Evidence which nig bi 


6 happen to be offered at the Trial: and it appears 


not in what manner, to what effect, ſuch Evidence 
« was offered on any of thoſe Trials, or whether its 
[ admiſſibility was argued in behalf of the Priſoner : 
& nor do we find. in the State Trials or elſewhere, ex- 

„ cept in Tonge's Caſe (the Authority of which is con- 
. feſſedly out of the Queſtion) that a Confeſſion. out 


« of Court, proved by two Witneſſes, ſhall be ſuf- 
* ficient to convict, 


« Tt will be at leaft allowed der mis excellent Ex- 

« pounder of our criminal Law has not inſiſted too 
« largely when contending that the Rule ſhould never 
« be carried farther than to a Confeſſion made during 
* is ſolemnity of an examination before a magiſtrate, 
or perſon having authority to take it, when the 
party may be preſumed to be properly on his guard, 

- « and apprized of the danger he ſtandeth in: for that 
« haſty Confeſſions, made to perſons having no Authority 


R. v. Tonge et, | 


Kat. 1 


Foſt. 243. 


« % examine, are the weakeſt and moſt ſuſpicious of all 


% Evidence. Proof may be too eafily procured. Words 
« ge often miſreported ; whether through ipnorance, inat- 
e 7ention, or malice, it maltereth not 10 the Defendant, 
« who is equally affected in either caſe; and thty are er- 
& tremely liable to miſconſtrution. And withall, this Evi- 
e dence it not in the 1 — 0 of things to be 4% 


proved | 


8 * 
' 1 a7 
| : 
* - 


| Final Inference againf admitting Confeffion otherwiſe 


_ than as corroborative Proof, unleſs in open Court on 
Arraignment. 


* proved by that fort of negative Evidence by which the 
« proof ef plain fats may be, and often is, confronted. 


« If the Point ſhould in future ever come before a 
Court, it may be for the Judges of that day to con- 


_ < [ider whether the Queſtion be in reality precluded 


< by Precedents ;—whether, in point of Principle, Con- 


| © feſſions any where but in open Court, be not always 
weak and ſuſpicious Evidence, eſpecially where State 


« Crimes are the ſubje& of inveſtigation ; whether any 
* Confeſſion or Declaration of a Priſoner prior to his 
« Arraignment ſhall be carried farther than in the Caſe 


of Willis, as corroborative merely of other Evidence z 


« and whether what was then ſaid by one of the 


Judges ſo ſoon after the Statute of William, that the 
. «© Confeſſion ſhall not ſupply the want of a Witneſs, 
e there ſhall be 'two Witneſſes notwithſtanding, ſhould 


*© nat apply to all Caſes of Confeſſion of High Trea- 


« ſon to be proved by Witneſſes : ſo that whether 


taken before a Magiſtrate or not, there muſt be two 


« Witneſſes of an overt Act difin# from thoſe to 


the Confeſſion : which alſo may be inferred to have 


been the opinion of the Chief Juſtice | in the ſame 


« Caſe, from his manner of expreſſing. himſelf, And 
the Attorney 5 and Solicitor F General, on that oc- 


| « caſion, ſeem to have admitted that this Evidence 
« could only be offered to confirm proof of an overt 
Add, of which Evidence, ſuch as the Statute re- 
& * quires to be given, had been offered. 


cc In 


- On the Conſruction of the Clauſe, that no Evidence at 


be given cf any overt Ad not expreſsly laid. 


In this way, and to this extent, it is not ailputed | 


« by the Author of the Diſcourſes on High Treaſon but 


that it might be given: and the Reader will form 
« his own opinion, whether there is ſufficient Autho- 


< 
* 
N 
K * 
* 
* 


te rity for confidering it in itſelf as Evidence of an overt 


Act competent to convict by its own weight, or to 


« complete Evidence, which muſt otherwiſe have been 4 


* inſufficient by the Statute ; though it may properly 


c confirm Evidence, otherwiſe competent to be left to 
« the Jury, as ſufficient, if believed, under that Act. 
« The Author of the Commentaries ſeems alſo to have 
„been of this opinion: that a Confeſſion, otherwiſe 
ce than in open Court on Arraignment, although 
* proved by two Witneſſes, if it ſhould be offered, 
« cannot be received, otherwiſe than as merely in con- 
e firmation of proof made before by twe Witneſſes 
eto the overt Act. He faith, the Confeſſion of the 
“ Priſoner, which ſhall countervail che Neeefſ ity of 


IV Comm. - 
Ch. 27. p. 357. 


« ſuch Proof (by two ens aur be ix oren 


©«CouRT. © 
T I TL E III. 


Concerning overt Acts not laid in the Indiftment. 
ee By the Statute—No Evidence Pall be admitted or 


« given of any overt a that is not weed ah laid in the 


« Indiftment. 


V. ſupra, 289. 


* The Conſtruction of this has been held, and it is 


« approved by the Author of the Diſcourſe on High 
« Treaſon, that no ſuch Evidence ſhall be given in 


c direct ſubſtantive proof of the Freaſon : but that 8 


L confirmatory. of the overt Act laid, it may: or, in 


„his own Words, that no overt Af, ameunting to a 
| ind 


Foſt. 245. 2 


14 


1 ei, io overt 2 confirming the Af laid. 


"70 ain ener dae, though falling under the fame 


' © bead of Treaſon, ball be given in Evidence, unleſs it 


ne expreſtly laid in the Indifiment;, but that ſtill; if it 


| Ibid. 233. 


Ibid, 134. 


« amounteth to a dire proof of any of the overt Afis 


« * wobich are laid, it may be "_ in ens of Juch 


* vers Al. 


„ And thus in FIR the Indictment was 
4 for compaſſing the Death of the King : two of the 
eg rt Acts charged in the Indictment were, that 
00 they traiterouſſy met, propoſed, and conſulted of 
* the time, Place, and means of killing the King, and 
ce that they ** to * forty men for that put- 
Tg pole. | 


ee The Counſcl for the Crown offered Evidence of a 


Li of men given by the Priſoner for that purpoſe. - 


« The Counſel for the Priſoner objected that the 
«*< Liſt was not laid in the Indid ment: and that by 
uu the Statute no overs Ad ſhould be given in Evidence 
te that is not expreſsly alleged. 


But the two CntEN Jvsriezs declared their opi · 


Anion, that it was good Evidence to prove the very 


« Charge laid in the Indictment: and that ſuch Evi- 


« dence as went to eftabliſh overt Acts ſufficiently 


« charged was not meant to be excluded by the Sta- 


| tute: otherwiſe, as Hol r, Chief Juſtice, remarked, 


* ir would be neceſſary io ſet forth not only the overs 


Ad, but rhe very Evidence to be given to ſupport it. 


: 4 And i in 3 Cale, where the Indiftment charged 


8 2 * to depoſe 28 Sing, and to place the Pre- 


ce tender 


| Inflances where this Difingiun has been applied. ' © | 


. 


« tender on the Throne, his Correſpondence, inviting 


< the Pretender, was read (though not charged in the 
« Indictment, and though ſeparately made Treaſon by 
« an Act of King William) as Evideace of the traiter- 
a du purpoſe to depoſe the King and | at the hugh 
« tender upon the Throne. | 


And in the C aſe of Deacon, one « of the, over 4a, 
« Jaid was the aſſembling and marching in warlike 


« manner, in order to depoſe the King, and to place » 


« the Pretender on the Throne: Evidence was offered 


a 14 WILL, | 


« of the Priſoner's compelling one Craig, a Printer, to 
« priat the Pretender Manifeſio, at Mancheſter, and of 


te his publiſhing it there, while the Rebel Army was in 


« the Town; and alſo of the reading of the Mani- 


« feſto: to each of theſe Facts offered in Evidence 
te Exception was taken, partly for a reaſon not imme - 
© diately to be mentioned, and partly becauſe theſe are 
« overs Acts not laid in the Indictment. But the 
« Cour (WiLLzs, Chief Juſtice, Any, and Fafter) 
«6 was of opinion that they might be given in Evidence 
tc on the Rule already ſtated ;— an overs Act not laid 


ee might be given in Evidence if it were a direct 1 
Sof n oven AQ laid. 


ce „ And. in the Caſe of Sir J. W ths 
« collecting of the Exciſe, for the Uſe of the Pre- 


« tender, under an appointment from the Pretender's 


« ſon, was admitted to be good Evidence though not 
'« laid in the Indictment, and though in itſelf a ſepa- 


< rate Act of Treaſon, becauſe it went to confirm the 


cc overt Act laid: and as och was to be admitted, 


M - Tough 


=" paz he chili not have been convicted on a ay 


That 0 Bvleir can be gives foreign t he Yue i an 


univerſal Principle. 


y 


10 ſubſtantive Evidence, for want of its "OY particy- 
9 , laid in 258 Wannen. 


3 The e ee therefore received of this Rule 


e and Direction of the Statute is, that no Evidence 


"42s he had then to anſwer. - 


& ſhall be given which is foreign to the Iſſue: but 
«© Evidence of a Crime not Charged i is foreign to the 
«Tfſuc : and by the Statute one certain overt Act at 
« leaſt, properly related to the ſpecies of Treaſon 
charged, muſt be laid, and proved in the manner 
« which the Act requires: this muſt be done by direct 
« Evidence, which may then be corroborated by con · 
te firmatory Evidence, but not by Evidence of a Crime 
« gifferent in its Nature, or independent of the Fact 

« Accordingly where the Indictment was for ad- 
& bering to the King's Enemies on the high ſeas, and the 
« overt Aft laid was, cruiſing on the King's ſubjects in 


| & .g weſſel called the Loyal Clencarty, Evidence being 
© offered to prove that the Priſoner had, ſome time 


e before, cut away the Cuſtom-bouſe barge, and had 
c“ gone a cruiſi'g in ber, this Evidence was rejected 


by the Court: for, if true, it was no ſort of proof 


« of his cruiſing in the Loyal Clencarty ; the only fact 


This being a primary, and therefore be al 
5 Nan of . is en the more proper 
a | | | 8 «c to: 


 Reafotis for more pattitularly' enlarging on this Ru. 


* to be diſtinctly noticed in this Treatiſe on Tux Lay 
« oF EviDencs : for, as Sir M. FosrER expreſſeth 
«- hichſelf, the Rule of rejetting all Manner of Evidence 
e that is foreign to the point in iſſue ir founded om ſaund 
ce ſtnſe and common Fuſtice. For no man is bound; at the 


tt peril. of Lift and Liberty, Fortune or Reputation, 10 


«© anſwer at once and unprepared” for every Ad of bis 


Lift. Few, even of the beſt Men, would chuſe o be 


* put 70 it. And bad not thoſe concerned in State Pro- 
* ſecutions, ont of their zeal for the Public ſervice, ſome- 


& tines Repped over this Rule in the Caſe of Treaſons, it 
te would perbaps have been needleſs lo have made an ex- 


"preſs proviſion againſt it in that Caſe; ner the Cou- 


«Mon Law, grounded on the Principles of natural J. 
lee. hath made the like proviſion IN EVERY OTHER : 
« for even” 12 Contract, « and much more a capital 
& Charge,” cannot be proved otherwiſe than as al- 
leged ; J « mach leſs can it be proved” if it be not 
alleged: man cannot be intended to make compe- 
rent Proofs upon inſufficient Allegations, ** or any 
proof upon no Allegation, or none that yo 
« Tomes to the offered * 


nw ner l „ 
Evidens where natural M11 is laid in the h. 
| e ment. 7 

« If the Indictment expteſs the mn to 1 
<« been committed againſt the Duty of natural Alle- 


« giance, and the Priſoner prove himſelf an Alien, it 
8 Tow. been ſaid he ſhall be acquitted, becauſc the In- 


OM e e 


Nerd 


* 


Ob. L. E. 


187% 142, forme 
Fd. and v. 261, 
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dent cba him wich eee 
| E giance which is permanent, whereas being an Alien, 
< he could only owe 2 temporary and loca Allegiance : 
< bat this was. incidentally ſpoken; the Queſtion 
* having been introduced by way. of Argument, Gran 
wi wb vord xaturel was an 
ane 988 W 


. _ 


210 Francis's Caſe. i came » A before. hs 
Court: for che Indictment charged him with Trea- 
< ſon againſt his true, natural, and undoubred Lord. 
« But the Judge did not direct, that on Proof of his 
© being an Alien, be muſt of courſe be acquitted : 
| : MEISE, were informed by the Court, that, if they 
. © thought him guilty of che Charge in the Indi&ment, 


= they would find him ſo, and withal find, that he 


4. was an Alien, born in the Dominions of the French 


<« King. The Jury acquitting by this Tc came 
«& "ROT bp Jacgement. | 


The Reaſon of rats from . 
ee not any doubt, or poſſibility of doubt, apprehended, 
chat to an Indictment thus framed againſt a Priſoner, 
« who proved himſelf an Alien, the Exception was in 
e the ſmalleſt degree diſputable ; but that it might be 
« ſolemnly ſettled, and the Ground of the 3 udgement 

Bo whe, * Record. 


— 


.- 


. 
2 


Evidence 


Evidence god our} an Abe i th n c 
1-99 er g. 5 


4 „ On the e ft it is Wan ue an Alien is 
* jndictable of High Treaſon againſt his Allegiance, 
"<6 generally, without adding, natural: for he oweth an 
i Allegiance during ſuch time as by voluntary Reſi- 
« dence he receiveth the Benefic and Protection of the 
« Laws, And agreeably . to- this proceedeth the par- 
cc jamentary Rectal in the Act concerning the Marquis | 
Pe ian EO aye 
846 « But b on chele Cabin 
tions; - foreign ſubjects entering the Kingdom as 
«© Enemies by Inviſion 40 not become liable to be 
« gtherwiſe treated than as fimply Priſoners of War. 
e This; however, will not avail a natural! born ſub- 
« je&: for if ſuch,” under à Commiſſion from a fo- 
'« reign power, invadis his Country, or join the Invaders, 
« he will not be permitted to Juſtify or excuſe himſelf 
« by ſuch Commilſion, but acting under it, he is 
« guilty ol Treaſon. His Allegiance is permanent, 
0 unlimized by local circumſcriptions, |. indiſſoluble by 
te his mere private Act: and this Allegiance, under- 
4 ſtood according to its true Ground, is thus far at leaſt Macdonald, 
4 no ſlaviſh Principle, nor repugnant to the Principles of 
te the Revolution: but is that irve- Allegiance which the 
% Laws. of our Country and the Nature of civil So- 
es ciety require of us. 
. And in this ſenſe, conſiſtent with the great Ends of 
ec the Conſtitution, - the common Security and Welfare, 
are the Maxims of the perpetual Obligation and 
« univerſal Extent of COT W Juſt, and 
60 ee | 1 1 
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« And accordingly 'Dr. Storey, an E ngliſoman TO | 
„ having been guiky, in parts beyond the, ſeas, of a 
an practiſing with the Enemies of; this Coun- 

try to promote an inv aſion, it. Was reſolyed, by, the 
« ade, that ſuch Offence: i is 70 reaſon. triable in Ex- 
d. And thereon, refuling to plead, otherwiſe than 

«6 that he was, and had been for ſeven years, 3 2 ſubjee 
« 855 Pals, he was altainied: and ane. "TY 


25 
„ TOS & — 


210 And as abe ee eee their WT 
« Allegiance though reſident | abroad, ſome have 
thought even Ambaſſadors,” while reſiding here, are 
< ſo far within the Obligation off local Allegiance, that 
for Treaſon they are amenable to the Jutiſdictios of 
<« the Country. But it has been well temarked, chat 
« their Caſe. will always be governed rather. by poli- 
< tical conſiderations than by the Rules of municipal 
% Law. Though indeed, even on Principles of Juriſ- 
©. prudence, theit peculiar character, as repreſenting 
* the independent ſovereignty of the Nation which 
* ſends them, ſeems inconſiſtent wich the Idea of local 
452 Allegiance : : ſo that they may become mies ſpb⸗ | 
4 ject to the Law of Nations : but not Trallors, un- 
« leſs perhaps for ſome ditect Attempts againſt. the 
Life of the King, by which they diveſt themſelves 
cc of their public Capacity, and become private De- 
<« linquents: à Cafe in the intercourſe of ehlightened 
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tinentes | 


3 d * rem per- 
it Kirchnerus : in 
libro paucis ut opinor cognito; 
et cum expurgatione tantum per- 
miſſo : digno tamen qui in lucem 
— prodeat. Primum ponit 
poſſe in Legatum etiam capi- 
tali pena animadverti fi in ea 


admiſerit quæ communi Gen- 


tium Jure præcipue vindicantur. 


= þ : S * 
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- 


Legato: . 


tra Imperium et Tae. depren- 
_ fas et confilieorum pra verum moli- 


_ 


Hos 3 vero et effeftum 
diſtinguit. Ait * contra 
Fat — . £05 Viders qui 
urationes con- 


tiones pana capitali quaſi laſæ 


 Majeftatis penſeguantur. Quamwvis 


\ R708 


rigor tum ad 
 Rempublicam tum ad princi, um. 
2 | languam 


. * 
* 


“ rute of William been ſilent. 


— 


 didigentiſſime ctſadiendam non Jo- 


* ſpelling” in "Arreſt of Judgement; but only by 


834 3 
3861 


No Arceſt. of: Judgement: in Ces ef High Treaſon 
ander the St, of W. for miſpelling, we | 
var} 281 $101 37. 23165 ado yn 8 
a «wy the Statute ſo how cited no Treaſon can be 7 w. ui. © 3. 

« given in Evidence,.. unleſs the overt AR charged | in 

the fndidtmenc'b8 within three years of the finding | 
«ofthe Indictment: except in the Caſe of any At- 4; 
« zerpt t0-aflaſſinate che King by, Poiſoo or ain TID 5 


4e means. 


he Advantages to the Priſoher under this 8 


* 
x4 
W 


e tute it is of the more importance to him Aa e ro 


t ſecure, lince by another Clauſe, of the ſame Statute 
ce he cannot avail himſelf of any miſwriting or miſ>. | 


« Writ of Error. With reſpe& to falſe and improper 


Latin, ſince the Statute for conducting all Law | 


Proceedings in Engliſh, the Benefit of this Excep- 40.11. « 26. | 

« tion, formerly of no inconſiderable extent, would 7 = Go 

have been virtually taken away, even had the Sta- 5 
ce. It, is farther to be obſerved, that the Benefit of a 

c& Bill of Exceptions to Evidence is held not to extend 


60 capital Caſes. That it was denied in Sir H. Yane's. 
Caſe would, in itfelf, have had little force in point 


* of Authority for cerrainly there are Points in that, 


1 


1 


. W * — . 
B ! At wy : me 


tanquam Patrice arentum 7 aliis agitafſe convinceretur nibilo 


Elizabetha: ; qui, etfi contra 


m rei tam atrocts actum et effec- 


tum verum etiam confilium eadem | - 
ſeveritate perſequatur, 


Legatum 
tamen adver/ſus peregrinum Prin- 
cipem delinguendo, 9 gum  neque 
aum principem neque dominum 
ul,d ſub jectiane aus nexu 7 nas 


agnoſcat, najſtatem ejus lefiſſe non 


intelligi 3 nequs, illis legibus judi- 


cari poſſe que non wiſe fubjettos 


bu ſcridte. fint itengants Aſſe 


igitur juſt: ſime ad um cum Legato 
Hiſpanico,” in Anglia hs 90 

gine 
caput- Regrique Uincolumitatem 


. e «. conflia. 5 
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minus null alid pænã affetus eft, 
guam dimiſſionis. 

Et deinde ed quid de Lega- 
torum injuriis que ex affetu et 
confilio a effectum plane berdudæ, 


L. II. Cap. I. 
962. 338. 


dicemus ? ltidemne corum dimi/- 


fione fola acquieſcemus ? Diximus V. 
Jam antea, 13 fuo jure das- 
nar! punirique poſſe. ft ca crimina | 
admi/ſeriique TareGentiune aan - 
fur. Jus n. Legatorum in hoc re- 

nay ec ciprocum e, GE eee, REL 
ut Legatum puljarit Jure Gentium © 
2 wer 4. Fe 49 Jos. . 
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2... ' which it would be very ' unſafe to adopt as Principles 
=_ of criminal Turiſprudence. It will not be eaſy to turn 
« over” many Pages in any Volume of the State Trials 


a of Sim urere uud c. 
« and too any other Caſes before de kee, 


« prior to that Era without conviction of this melan- 
« choly. Truth, But this Excluſion of the Remedy, 


nel Exception, zen being admired in er 
* minal Cafes, reſts upon the ſtronger Ground of 2 


« gative Uſage and the import of the Statute. 


, * 


CHAPTER Ix. 
Of Tx2450x OE the Goin: Hs 


| « Though: a Catatbrefe be an allowable figure in 


« Rhetoric or Poetry, it is in Politics a very dangerous 


« one, and eſpecially in a penal Code. Of this the 


66 improper ſpecies of Treaſon now to be noticed is a 


cc ſignal inſtance. We ſhall obſerve on ſome of the 


« moſt remarkable, points of Evidence relative to this 


4 Crime as conſtituted bed —_ 


” To make, mend, or an in -fo ing, or boy, 


6 ſell, conceal, or knowingly have in his poſſeſſion any 
« inſtruments of coinage ſpecified i in the Act, or other 
20 implements proper for Coinage only, is raiſed to the 
Denomination of High Treaſen. But it is beſt, with 

| a regard: to. this important Article, to Allan tbe £2. 


<« ample of the Author age the "Principles ef Penal 
ban | 8 


« Lew, 


8 


« Law, and to quote the Words of the Statute ſor 
„ e ee this . nog 
« viſton : | 


'® That if er perſon (vals kei autborized in 5 0 


« the Mint, or by the. Lords Commiſſioners of the 
« Treaſury, or Lord High Treaſurer, Hall mate any 
u cutting Engine for cutting round blanks by force of 
a ſcrew out of flaxced Bars of Gold, Silver, ox 
„ ornE METAL - - - --. ſuch offender ſhall be and i is 


_- adjudged guilty of an Trz Aon. 


* In a Caſe where the Prifoner was indited of Wen R. „ Hogh 


* Taz ASON,, for that be, not being lawfully authorized, 1. W 
We: knowingly, fſelomouſly, and traiteronſy bad in bis . . 


Cuſtody and Poſſeſson ane Mould made of Lead, on 
« which was made and impreſſed the Figure, Stamp, 
8 Reſemblance, and Similitude of one of ihe Sides or * 
Flas (is wit, the head fide) of a Shilling. © 
« [t was agreed that the Mould was one of the in- 
« ſtruments mentioned in the former part of the Section 
« of the Statute, and therefore comprized within the 3 , , W. I. 
© general Words ſubſequent, ſo as to moke the Cuſt ody 7 
« thereof, without lawful Authority or Excuſe, amount 
to High Treaſon. And that being expreſsly named 
i the former part of the Clauſe, it was not neceſſary . 
” " OE it was « Tool or laſtrument e 


* 


do — 4 
: * 4 
Ggg 4 gut 
* * 4 : 
* 


* 
r 
> 


r 


og 7+ 2? 
or ee ling being concave ; the Profile turned contrariwiſe 4 


| ww imprefſed on the Mould in order to form 


une Prints on the Statute againſt C, 


＋ is K 


x « Bot it was doubted whether the Evidence, of hav- | 
ing a Mould in Cuſtody, would ſupport the Charge 


«a laid in h Indiẽtment for that being a Mould, 


« it had, of conſequence, only the inverted Reſem- 


«-blance of a Shilling: the convex parts of the Shil- 


© anc: the Letters of the Inſeription being all reverſed : 
and whether it was not properly rather an inſtrument 


| er that would make or impreſs the Reſemblance 
of the curtent coin, than an inſtrument on 


« which the ſame. was made and impreſſed, the Statute 


* £6 ſeeming to diſtinguiſh berween ſuch inſtroments as | 


will make or impreſs the fimilicude, &c. as a Ma- 


- -. / « trix, Dye, or Mould; and ſuch on which the ſame 


© js made or impreſſed, as a Puncheon, 12 8888880 
« cheon, or Pattern. 9 14 


The Words are (fo . as concerns this Queſtion) | 


4 fall knowingly make or mend, c. any Punc beon, 
* Counter- a Matrix, Dye, Pattern, or Mov LD, 
« jn or upon which chere ſhall be, or be made er im- 
& preſſed, or which will make or impreſs the Figare, 
, Stamp, Reſemblance, or Similitude of both or either of 


« the Sides or Flats. of any Gold or Silver Coin current 


< within this Kingdom ;—ſpall_ knowingly buy, Ec. or 


without lawful Authority or ſufficient Expuſe, have in 


his Cuſtody any fuch Puncheon, Forgyrt ame: 12h Tool 
« or Infirument before mentioned. 


* A great Majority of the Judges was of fil 
that 3 Evidence ſufficiently maintained the 1ndi3- 


: becauſe the Stamp of the current Coin was 


< the 


9 2 „„ 2 ew 


+4 Continued. 


| © the Cavities: though they agreed as the Indict- 
r ment would have been more accurate, had it charged 


« that he had in his Cuſtody a Mould that would 


ee make and impreſs the Similitude, - &c. And in this 
29 opinion ſome who otherwiſe doubted acquieſced. 


be Prisoner died in Gaol before Tan 5 Tab 
Dee e Þr eonnger mow hin. 


« In 1 Caſe, [2% ee the "pag was « ad; I b 
4 guilty, at the Tork Aſſizes, of forging and coun- 275 


« terfeiting a forged and falſe Coin to the ſimilitude of 


an half Guinea (which, and importing falſe money 


*© tg be uttered here, being counterfeit, to the ſimili- 
© tude of the Money of England, are the only Treaſons 


« with regard to the Coin comprized within the great 
Statute of Treaſons) it appeared in Evidence that he 


had counterfeited the Impreſſion on a piece of Gold, 


which was previouſly hammered, but was not 


e doubting whether this wete Treaſon, reſpited the 


* 


Who 


« round, nor would paſs in the condition in which it 
« then was: Gould, Juſtice, who tried the Cauſe, 


< Judgement, and laid the Caſe before all the Judges. 


* They were unanimouſly of opinion (abſente Baron 
ee Adams) that the Crime was incomplete, and that he 15 
0 * be W for A Pardon to his Majeſty. - 


| Par. "ME 


Another and the laſt . we ſhall mention of 


« Treaſon againſt the Crown created by Statute is here- 


* after to be treated under the head of ſeditious Libe! — 


7 


3 16.1 K. 2. 


* e 
B. 4 P. Pe p- $2230 


eee 


IV. Comm. 142. 
And for the Hi-. 
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MEET” - 
made 110wus 


mbling * 

2 ande- ci cum- 
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 CHAPTER' Xx. 
Of szprrious RioTs. 


A Statute in the Tear of the Acceſſion of the 


* Houſe of Brunfwic, occaſioned probably by cir- 


© cumtances of the times, has conſidered Riots, under 
certain circumſtances, as a capital Offence, 


. «6-Fhe-Evideme neceſſary to ſupport * 


* ee no Buildings be attacked, muſt be: 
4 L. That there, were more than twelve preſent: ” 


* 2. That Proclamation was made by Authority of a 
« Magiſtrate, charging all perſons aſſembled to dif- 


„ perſe, and peaceably to depart, upon the pains con- 
« tained in the Riot A, 


« © 2, Or that loch Proclamation was forcibly hin- | 


« dered: : 


0 


8 That twelve or more continued tomoltuouſiy | 
* allabled for one hour after ſuch proclamation, or after 


«ſuch bindrance, having knowledge thereof. 


« The perſon actually hindering or hurting any that 
r ſhall begin or go to make the Proclamation is, on 
this Evidence, liable to Conviction, whether the 


Aſſembly continue W not. 


„ Where 


- + 
$ . > # 1 p * * q SY Met 8 * 
1 $ +3 i. wy 7 r 
Fx 4 *,. Ca . $ . ” — * 224 7 * 


Where Churches or other Place if n, or e. 
Buildings aro 1. 


25 1 perſqns niatoufly: aflembled. actually Ane ms TY 
« or begin to pull down a Church, or Chapel, or Flues 


bh of religious Woiſbip for Proteſtant Diſſebters, it is 


ie not neceſſary to prove they were /welve in number 


(though perhaps it is neceſſary to prove they were | 


© more than 7290) nor is it neceſſary to prove that 
« any. Proclamation was made or attempted to be made. 


« But it is neceſſary to prove that a Place of W orſhip 
for Diſſenters has been certified and regiſtered, pur- 
e ſuant to the Statute. Being preſent and giving En- 
« couragement to perſons i in the Act of demoliſhing or 


95 beginning to deſtroy ſuch place of worſhip or private 
< Building (for ſuch alſo, with their appendages, are within 


ee the AR) is ſufficient: Evidence to ſupport an Indict. 


tt ment founded on this Statute. The Caſe will, at 2 
i the ſame time, mark a Diſtinction bet wen Aceeſſaries = 


60 * properly called, ſoon to be ee, and 


&* Principals. 


1 John "i was indicted, under a ſpecial FRY x. 


ion of Oer and Terminer and Gao! Delivery, held at 
10 Norwich, for that he, with divers perſons, to the num- 
« ber of one hundred and more, whoſe Names are un- 
te known to the Jurors, did, after the laſt day of 


c Fuly, 1715, to wit, on the twenty - ſeventh day of 
September, 6 G. III. unlawfully, rietouſſy, and tu- 
e multyouſly aſſemble: and being fo aſſembled, then 


© and 9 e and with Force, feloniouſly 
| | 0 did 


9 
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** be The- J ſound a. ſpecial Verdi on 'the hend 
5 „aun (above recited) of tlie Inditment, ſtating the 
e Afembly, « and finding that divers perſons, 
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dd begin to demoliſh and pull down a Dwelling. 


« bouſe (deſcribing, &c.) bituate, Sc. againſt the 


JETS > « Peace, ec. and againſt $5 N of che Statute | 


< in n loch Caſe made, and provided. 


0 he Jorors unknown, did then and there, with 


«force and arms, feloniouſly begin to demaliſb the 


©. Develling-bouſe in the ſecond Count mentioned.” And 
«they proceed to find that at the time the ſaid 


4 perſons unknown ſo began to demoliſh the ſaid 
« Dwelling-houle, che Priſoner was preſent, and did 
+ encourage and abet 8 ſaid perſons by then and there 

« houting and tſing ExrxEssious to INCITE the ſaid 


4 perſons ſo to do. But they find that he did nor 
©xith force begin to demoliſh or pull down, or do 


| *2n7 Act with bis" ro bands or Pzrxson for that 


ERS. OTHERWISE than as aforeſaid. 


5 1 was argued chat on chis endung ihis man was a 
4 Priacipo in the ſecond Degree, or, 8 it uſed to be 


« called, Acceſſary AT the Fas. That although Aiders | 
« ani Abettors preſent are not. named in the Statute, 


« chere is enough to ſhew that they are included : 


and Whoever is included is deprived of Benefit of 
A Mn 175 ö Ke * deere by 


s © : : * 4 * * 
| ; 
& cn 33 g * , ** » * 3p 4+ - 
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— the Offenders ſhall be — 
denen men det Peng of C 


4 K A * 83 
28 3 + 10 as N 81711 * n - 13 * ; 


«On Duliteration. it was init. chat We Is. 
« Starute all in this Offence were alike guilty (he- 
« ther aually omg ine Miſchief or encouraging eee 


th) do it,) and were de e wonthet . 


tn M 1032 20 19 10 


1 « That, foes the Statute. Gehe in; no-Dogbt thas 
4s Principals | in the ff; and Prinapali in the fen 


bo Wo 2 are 10 EN . without | of | | 
« We EIT 0 i e rugger 

9. F 5 . 4 + 
5 LI A 7 1 ) 2 Rt! 104 $334) nt 2 


N « That che 48 ackerive the Crime, rr or 
E ee to demoliſh the | Buildings, protect 4. "IH k 
© but leaves the Evidence to the Law. 


cc That the Statute of fabbing » was | not © analogous; 8 | 


oy for chere the intention of che Statute was to diſtin- dar. 
« sui the Caſe of the perſon who aftually gave the | 

et 

« « ſtab, a3 differing from the reſt in point of ar. @ «iu 


| Uniset eee eee 
« vation. | | 

224 But the "JE . doubted dee the aß 1 
cc not to have found expreſsly that he was aiding and 
Ne inſtead of the eee, 
.* is deducible, 


" +f 
W . * * 
1 * 7 - : L 


« On faber Deliberation the Court were of opinien nA 
n criminal Fas were on on this Verdict 


f +66 5 
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TACO. 


Str. 393+ 


AN. v. Moor & 
673 


Kinverlley, * 
V. ſupra, « 
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a 


What conflitueth a Riot. 


«« equivalent to. a finding: that he aidrd und abetted; it 
2 found that he did - encourage and a8; and 


though they have added afterwards by what parti- 


cular Acts, 75 1250 this eannot vniam e 
. e 1 He 1 
1 % ien Sells eee eee 4. 


ad « And Judgement ue Eee, — eee 


cos «of Death accordingly awarded. Ale 


U bee materia] to conſider what _ at Com: 
OR OO ROOT Saran oth 


N 8 


4: ce 'A Rant i is ae 9 or more do an unlawful AG 
in difturbance of the Peace: and an unlawful A(- 


< fombly is where three or more aſſemble with intent to 
n commit « ior, though _ do it not. 


ERS. * 1 


0 And hereon 4 Doubt was made, — four vere 
e indifted, and o died before Trial, whether this 
«, were not an Acquittl of the other too, "Gnce two 
« cannot. make a Riot. The CovunT was of opinion, 
< that four having bern originally indicted, it muſt 
.« now, after Verdict againſt two, be intended that 


A ſame. Evidente'was given to the Jury of one at leaſt 


it would de like an Indictment againſt them, that 


4 they two, together with perſons unknown, did make 


« Riot. The Motion W of — was 
« therefore diſmiſſed, = 


, 0 
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<4 « One Species of editions Libsl is ſabjefted 0 to 1. 


. : KEE 4 
© © \% h + *. 4 ; ” « tf 5 
N 8 CTION 1. e een 
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« Penalty of High Treaſon: and it has ſeemed proper 


to bring theſe offences in the Nature of the Bend 


Wi 01 r e 
one View. 5 e 103 ei 


3 By the Da of 3 9 9 therefore, mak- 
« ciouſh, adviſedly, and direfth, in writing or prin- 
« ting, to affirm that the Pretender, or any other per- 


« fon or perſons, other than as ſertled. by Parliament, 


mW. & M. 


| « have Right or Title to the Crown, or that the Kings 

<« or Queens of the Realm, with the Authority of 
4 « Parliament, are riot able to make Laws of ſufficient 
* force and validity to limit and bind the Crown and the 
4 Deſcent thereof, is made Hicn Trxr ason. 


on this Ack Jobs Malibiws,/ a Youth of nine- 


S. 2. Co 2. 
11 & 12 W. III. 
Co 2. 


< teen, an unfortunate deluded Zealot in the Cauſe of 


< the forfeited Royalty, was indicted. 
The Indiftment ſet forth the Lie wich the ne- 


1 _ Averments and un, the material ſub- 


ec ſtance 


„„ &Amounting 10 Tragſen 1e Miſdemeanour. 

70 « ſtance of which was thus: From the ſolemnity of the 
*Cbevalier s (innuendo the perſon pretending, &c. in 
« the ſtyle of the Abjuration AR) Birth; the moral 
3 «; lily of. putting an Impoſtor on the Nation; (in- 
8 & nuendo, the Kingdom of Great Britain) after the 
| « Manner pretended, and tbe. diſappointment in the at- 
< tempt of proving bim, .. . + ſo I (innuendo, himſelf, 

| „ Matthews) tbink it 11 Demonſtration, if beredi- 
1 eu Right be am Recommendation; he (innuendo, the 

I * $-Perſon pretending, &c.' as noe) bath that * 

«endo, heredicary Right.) || li ads. gand os 


f PIT e And: afterwards, ſo that at 3 8 all 
Rights to the Crown of this Realm) concur in bim 
| _ * (innuendo, i the ſaid W | 
. 210 „ 


ho The ſtreſs of. che, Argument | in fs Defence was 

ce placed on this: that the Zibel, 'as laid and proved, 

ns not Evidence of ſuch dire# Aﬀertior as is pro- 

MI x «© hibired by the Statute under pain of Treaſon? That 

Ins it es Hpotbetical, ir bereditary Right be am Recom- 

| | 4 mendation But it was not a contingent inference on a 

.< ſuppoſed uncertainty, but an abſolure ilation on. a 
68 fact aſſumed as certain. * 


« He had Judgement and -Was v executed accordingly 


— 
* 


SECTION F 
ne to Miſdemeanour. 

% We now proceed to the conſideration of © Adee | 
« Libels not felonious : in which is to be conſidered: 


1 * 1. The Matter, 
2. The Form, 
3 . The Publication © 


: «th 


5 
* 


3 V» 


ec With 


— * 8 . a . 
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The Matter. © 


«With reſpekt to the Matter, it may be any thing 


« which tens to leſſen the juſt Confidence, good Qpi- 
« nion, and Affection of the People towards the Con- 
te ſtitution and Government of the Country. Art the 
« ſame time theſe Attacks will be ſo impotent, while 
* the Conſtitution is preſerved inviolate, and the Go- 

« verument is faithfully adminiſtered, that the beſt and 


** moſt effectual Mode of diſatming Libels of their 
te ſting is perſevering Integrity and undiſturbed Mag - 
- * nanimity in the ſervice of the public, © 


Tir L E III. | | 
| _ The Form. | 


An Hiſtorian may relate Facts the moſt diſadvan- 
« tageous to publie Characters unblameably, and with 


« Title to high Commendation. The office of in · 


« ſtrudting Poſterity, and 


| 


* The great Frederic, of Pruſ- 
fia, in the latter and moſt glorious 
part of his Reign, was Jhewn a 
Libel. 


flecting on him: occupied then in 
encouraging Myrit, in promoting 
Agriculture, in diffuſing Spirit, Vi- 
gour, and Felicuy: be read it, 
with jome difficulty, from the beight 
at which it was fixed, and then is 
reported to have ſaid, Paſſers by 
awill find it difficult to read this 
<where it flands : fix it lower :== 
On ne peut Fes aiſe lire ceci en 


fofted on the Wall of tbe 
Palace, perſonally and ſharply re- 


ver of the animated Machine 
which one hour might adt with the 
concentrated Energy of an hundred 
thouſand Arms, and the next might 


tune of the Field. It is à more 


rare, more apjrojriated, and unal- | 
loyed Praiſe : not to the trium- 


phant Deſpot ; but to the Abbes © 
the pacific Benefactor of a People. 
A Libei maybe puniſhed into Cre- 


I 
= 1 


of benefiting future Ages 


be broken or laid in duft by the für- 


dit: but if an en.ightened Mind. 


Senſible to the Value of true Glory, 
unaffeHedl; diſregards it, from. 4 
Monument of Reproach it becomes 


pas: affic „ plus bas. aTrophy, ſuch as Panegyric ewould 
This et . ne paid „„ a | 
ES, _ Hhb 


by 


by 1 7 e 8 * hy "herd * 
8 of , 
Her F % * 


eta pat, would be very imper- 


 «« ſely and ſuſpiciouſly performed if corfined to the 


Recital of ſuch Actions only as would bear a favour- 


able Incerprecation. The Cendour and Benignity 
« even of Livy” exhibits pervicious 'Counſels and 


1 their fatal conſequences : and not ſolely the bright, 


ce the ſublime, the divinely amiable Fotms of Li- 


; A herty, of generous Patriotiſm, of heroic Virtue: 


> 


n. * 
© or a Scipio. 

It is true, d Mute of mae case, 
may walk forth: and conſequently a Libel may be 


«compoſed in the bifforic Form. But to which Claſs 
« a Publication ſhall be referred, a wiſe and good 


« Government will regard rather as a Queſtion of Cri- 
« ticiſm than of forenſic Inveſtigation : ' ſenſible that 


Wal, if permitted to ſpread freely, will of "itſelf 


Pang. / a 


t deſtroy whatever mixture ſprings up among it of a 
it baſe and adverſe growth ; and that Extirpation i in theſe 
* inſtances will be ever to the hazard of the Wheat | 
« rather than of the Darnel. | | 
; « Ir is alſo poſſible that a Libel may aſſume the Form 


«© of Panegyric. "There may be times on which a 
«6 Panegyric would convey the obvious and even ne- 


« ceſſaty Conſtrudtion of a cenſure the moſt wee : 


4 


* * 


| C RT Bo rate dn cum de . A 
probar: fibi ſaperbiam, cum de cle- bidinem, cum de labore mnertiam, 
metriau erudelitatem, cum de libe= cum de Fortitudine timorem. 4 


ralitateavaritiam, cum d bexigni- 


* 4 o * A „* * * 44 
483. , | In 
. . 


„ err RE 2 org oo 1 hg os, 
: 4. > bu. 4 415 i | * — ; — 
The Adi - "if the Bibellous 
u alen u be" under food; 


* 28 4 ys 


2 0 15 en Breaks, ke⸗ 
titious Names, falſe Dates, and che other Modes of 
* conveying with certainty and clearneſs the intended 
| < impuration, and yet endeavouring to avoid the con- 
© ſequences, are all unavailing, A Jury and Judges on 
« the Bench will underſtand theſe Compolitions, as they 
« are obvioully intelligible to the reſt of the Commu- 7 
« nity : and State Libels, their Obje& being more gene- 
n ee v. Scherrer 
« underſtood, whatever be their Form, cannot be ſup- Saga 
es be i ae of xtra Eve v cn. 


4 


4 = purpott. ? 
- 2 5 . * 32 7 es 
Sr : * FS 3 _ 3 a * 
* 
e m. i 5 whe. 


r or PuBLICATION: Boats 6 SEE 
That — is eſſential to conflitute a Libel. 


« We have ſeen that in TAE A850 Writings not pub- 
* liſbed may come as collateral Evidence in proof of an 
« avert AR duly laid, and of which there is other legal 
« Evidence but to che offence of libeliing Publication 
i eſſential. It is only by its Tendency with reſpe& to 
« Society that a Writing is libellous, Till chen it is as the 
«6 thought of the Writer's heart not manifeſted by any 
« outward expreſſion : the one is inacceſſible to human 
. Knowledge, the other independent on human Autho- | 
& rity. Previous to Publication the Papers of a Man 
« are in every ſenſe his Property: and for many rea- 
Rub ſons 


F 


us 


: , - 
*I Mz * 


. Pablication, 


9 2 60k are, with juſtice, . ae as . . 
— 0. 5. « deareſt and moſt inviolable parts of that property, 


N Fer, 2. 2 
ot e mY 


1 ecure | enjoyment -of . which it is one of the 
pay FA ef EIT Sn 


Wye a3 


e 


| Gemcerning the Evidence of Publication. 


N * 


<a « „ Thus wych will not now be comroverted : bot 
hat ſhall amount to Publication has been a Queſ- | 


tion agitated with much Zeal; e on the 


« Trial of Libel: again the Government. 


A to che general Fact of publiſhing, Label is 
clearly publiſhed if but « ſiogle Copy reaches a 
| 28 hand. to whom, it is conveyed, with intent of 


bliſoing to that perſon, and impreſfing part of them 
en on his mind by making the contents known : but if 
<« ſtolen from the Author,: or ſeiaed by Violence, whe- 
« ther under colour of Law, or without ſuch pretence, 


e printing or tranſcribing. + + 
Il it be aſked. wherher Delivery of a Copy to be 


« tranſcribed or printed be an Act of Publication, it 


« will be obvious a general Anſwer cannot properly be 
« adapted to ſuch Queſtion. It may be, the Language, . 


, « in which the libellous Matter is contained, is unknown 


« to the Tranſcriber or to the Printer: in which Caſe 
« ſuch perſon to whom it is thus communicated, exerciſes 
«« evidently a mere mechanical AQ; the underſtandiog or 


« imagination being pot liable to any poſſible influence 


F 


20 
* * 


— 


© Priming v. bim face, 'B dale 


«On 2 Writ of Error i in ic tte” Chamber re: 


| « from a Judgement in the King's Bench, « Queſtion 7 
« came 10 be argued von the omg Faris: 


* 
: 


Wi 
* 


RE 410 e 


8 | 
Tr. 33 C, III. 


ee eee eee. N 


* Chronicle 6 Libel, grobsly.. traducing. the Plaintiff 


«ig his Capacity: of a. Captain in the Navy. The 


<« ſecond, for printing, and cauſing to be printed, an— 


« general Iſar: and on the Trial the Jury fbund a 
« general. Herdict for the Plaintiff with Damages of ' «-- 2 


500 l. which; Judgement was accordiogly" entered. 
« The ſpegial Error aſſigned. was, that. in dhe fecond 
Count dhe Defendant, is. only charged with the 


« pginTING, and not the. Publication of the Libely | 


5 which i is inſufficient to maintain the Action. 


The Chief Juſtice of the Common Pleas, . 
„rr, delivered the opinion of himſelf, Swythe, 
„(Chief Baron,) ad all the other Jodge. 


« In this opinion ſolemnly 3 two Propoſitions 
« were admitted Hr, that where there are two 


« Counts in a Declaration, one perfect and the other 


« got fo; general Damages cannot regularly be given: 
4 —Secondh, that in Actions for Lis Ls, if no Pub- 


i lication is ated in We e 


4 — | 


* bad. 5 
„„ | 


Hob. 62, 215. 


| 
; 
' 
|. 
| 


| raue i tte os Libel ute e 


Mode of age it ts . 


Bit it was held . 4 « Publication was  Tuiciendy 
4444. Wy 


e N — . a 4 ; 
EE es Es Moda of Publication, and 


uno ttthnical Words neceſſary to deſcribe ir. That 
Words way be allied by teiching, predching, or 
« adviſed" ſpeaking, even where the Conſequences At 
highly Pens. That 2 wrictew Libel may be pub- 
152 « liſhed in a Leiter to a ibird Perſon (i. „ where it is 


« the ſubject of an Action, and to! this Rog ES 


* « ſelf libelled, where it is the ſubject of Indi ment or 


« Information). That the Word palem has been held to 
4 ſtate Publication fufficiently., That there are in Roſ- 


* one-by delivering Letters to 4. and By the other, by 
« fixing them on the Door of St. Paul's Church. 'Thatic 
« is therefore ſufficient if there be ſtated in the De- 
® claration ſuch Matter as amounts to a Publication 
« (without uſing the formal Word publified) : and the 


| «« Jury are upon the Evidence to decide whether Publi- 


« cation be ſufficiently proved or no. 


That printing a Libel may be an innocent Act: but 

« that, unleſs qualified by circumſtances, it ſhall 

| 4 primd facie be underſtood to be publifbing, as it muſt 
wet « be delivered to the Compofitor and other ſubordinate 
« Workmen. That, particularly, printing in a News- 
« paper admits'of no doubt upon the face of it: for 


« that 


| 25 fuse P. 
may be an innocent An; but is not profumcd. © 


, & 2 it ſhall © taken 2 Publication, voleſs bern to 


1 eee yd ! 


„ 


« be /uppreſſe, and never IU, 


That the Count, for cauſing 10 9 — 
« firms the Fact of Publication for the reafon already | 
« given ; and that the introduction to this Count con- 


cc © nets i it with the preceding one, by ſtating the 1 


licious intent to injure the party as afereſaid. . 


* That, on the whole, by both Counts the Publ- 


* cation is pur in Ive: which the Jury therefore, in 


e finding generally, did as it was competent for them 
«to do. The Judgrpen of the Krag's Bench was, 

« * accordingly, firmed. | PI DTS Cote th 

lt is obvious aids, 0 -for additional very important 
« reaſotis; Publication, if neceſſary to ſupport an 
Action on the Caſe, muſt be neceflary to maintain 
«an. Information or” Indifiment for a ſuppoſed State 


4 Libel. We have already ſhewn the Principle upon 


« which. the Rule | is- different | in Hu of Hion 
60 TREASON. | 


' 1 


bn i s general, print facie, Evidence eo ru. 
| cation. 

"a Priming Le is, prims facie, Evidence of the 

« Publication of a Libel: though, in. we have ſeen, 

it not in all Caſes concluſive. Evidence. And hereto... 

„ muſt be acknowledged that a contrary intimation , 

| Hh h 4 | 2 „ bs 


„ 


| - 925 b been ſomewhat too 


8 4 private Lie. 


* 
1 


rally and 15 en · 


2. Greed f in a Tract lately publiſhed. * Fo though 


it may not be the intent of the Author tg convey 


< the impreſſion, of the defamatory, meaning to the 
mind of the Printer, and though in the exerciſe of 
& this employment i it may caſily happen that the ſenſe, 


A and purport of the compoſition may not engage the | 


mind of the Printer, yet an A is done which in 
ita Nature publiſhes the Sentiments to another in ſo 


far as he may be diſpoſed to attend to them: end a 


wan ſhall not limit an illicit Act, q either by its im- 
« mediate effect (which beſide, in this inſtance, is not 

& capable 'of proof ) or by his particular purpoſe. if 
4 man print a Libel, the preſumption is he has a 
« general intent to publiſh it: if he print it by the 


hand of another, this, prima facie, is Evidence of 
| « a particular AA of Peg nn n on ſuch 


— — 


9 


"is Emy on the Law of Libels. 2 dons hieb it — — 
The Author is Jenfibie that an Er- by nation to the general purpoſe 


ror where the Public is concerned of the Doer ; or where the parti- 
,not be i m. : 


4 Under this Confirud. - is the 
to it 
licita ſtrictam recipiunt interpre- 
tationem ; iJlicita latam et exten - 


ſam. Net that a ConftruZion i 1510 be 


amplified to create a Crime: tat 


that a gtneral criminal intent ren 


ders rej; onfibie for particular cir- 
cn naturally connected with 
it. And in a like ſenſe is to te 
under flood the other Maxim, Pro- 
pohtum- agentis Rei Naturam 


nen ip utaty. hat ity where the 


particular immediate purpoſe is w_ 


Arend bet im the « 


| 2 . * na, 33 1 
$3533 +6 2 
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* 
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* 6+ * 


„ Mandata Event, 


calay: criminal purgoje is different 
from the ad Event, which 
however, is 4 probable 
2 obwiew conſequence 3+ and 
though not adopted ar an End, ir 
a-opted ty the choice of Means. 
As if a man, Me ning to ſhoot A. 
ſheer B. Sanding by bin. Fadi 
enim N immutat 

ſitum agentis ubi Rei Natura 
non fit ſuapte criminoſa. And 
this this ſubordinate Maxim i 17 * 
cenciled with thoje 

Actus non facit reum 


Mens 
fr rea; and, TI et prog 
099% TIT n 20 hi 


t 
* 


* 


Whes 4 8 af Pullin, — n 
my this fun. E with aps gm py v and . 


NAA bee n 16117; 10 
Nr apt eee ee vi; ei ine nt 120 1 0 
© Practically, indeed, there enam hardly: Be „ : 
6 Evidence, of printing, as in inelf an Act of Publice- 
1 « tion, chough it may corroborate other Proof. The 2 
«age and neceſſary Exemp ion from Seizure of 1 5 
* renders the Abuſe of this Species of Evidence im- 
TAS £441 Wy 25x 
« probable to take place ir in future. g 3 
lf it ſhould ever be offered, vaconnedted with other h 
« circumſtances, on the mere teſtimony of a perſon 
4  declaring_himfelf employed. to . or print. ie 
« would be, though admiſible, 'very weak, and fuſpi- 
i (ious Evidence, and upon Re fiogly, withour 'cor= ' 
plan, Fats, no Jury, it may be preſumed, 
* would or ought | to convi n 
EEA EE: mer 02: par. 4 IP. 2£I\, £4; 2: "OPM. ps 
— Ar 
00. After a clear Act of Publication, — tbe e 
5 R ariſes not unffequentiy, whether the Facts e 
in Evidence render the party * criminally liable 
2 Fabliger. . 80 1 


. 5 
e Far es is abe Fab af  publiſbing... -. 

This generally happens where the aa | 3 
« againſt a Maſter Pyinter, an Editor of à Mn. 5 5 
«4 paper, or 4 Bookſeller. | And the Evidence com- _ 


r 


2 # 1 
k4 {& -» 245% + © + 
yo, 43 bi 47 


. monly attempted” to be introduced is, that they h 
knew not of the bellaus Article! that they beer 5 
li or heard it: chat they were ublent in the Coun- = | 
n 1.5, 3 
. | © liſhed; | 


| Wu | , or that they = vader Reſtraint; — 
2 5 Ns Se « ſometimes. the Maxim is ated. or expreſſed, 
. « that a Maſter is civilly, bur not my 
. for tha Aft of bis Servants. | | 


— * « 
«6% 182 *. * * $22 a $7 & 


| EL py CARTIER STIR ; 
; lg. the Application, and the Efes of theſe nod 
1 „iner poipts, when given, or offered to, be given, 
in Evidence, has been more than once judicialh ex- 
© preſſed. 11 reſules from the Nature of the Subjedt. 

« In the Caſc of Service a Maſter ſhall anſwer 
10 ce ſor the 44 ol his Servant, though wholly, 
« ' unconneRted with the ſervice : becauſe 1 it is preſumed. 
* rhat be has Athority to reſtrain thoſe who are in 

_ his lervice, from Acts of Malice or Negligence inju- 
4 rious to the property of others z and frequently the 

« compenſation can be fought no where elſe : but as 
e © Friepls which eve | 
not ſuppoſe Command or Privity 1 in the Maſter, it 

« is confined to Satisfaction for Damage ſuffered, any 

en e- Wrong comin. , 


But Paro is a ſpecial pee the 

„ Workmen, by whoſe hands it is to be executed, are 

not merely ſervants to perform the general Buſineſs 

of their Maſter, but-to execute that ſpecial deter- I 
. mixate Employ : and the Mafer Printer is a'volug- 

< tary public Agent to receive and convey Intelligence 

to the Public. The ſervants are the hands, or, as 

it were, the inſtruments by which he performs this. 

ee geg n from 

«Cut Dur bon rr 4 951515 e 20 nn . 
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* 


the Rule is juſt and clear; that an expreſs Command 
| « to do an illicit Act needs not to be proved, when it 


Principies on ehich Direten er Conſent. wy the; Maſter 
;M moment 
Nen fads Longe taint} 


„un. either 3 through the intervention 
« of others 3 either expreſs in the particular, or in- 
« plied in a general permiſſion or acquieſcence, _ And 


« is ſuffered. to be done by thoſe who. had the means 
« and obligation of tnowing, and the power to hy have pre- 


© vented ie. 7 a 
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„ The Privity dvd Conſent of che Maſter is there.” 


« fore prims facit of Neceſſity preſumed. General 
« Allegation of Ignorance is conſequently not admiſ- 
« {ble Evidence in his favour: but he may repel the * 
« Preſumption by proof of particular Facts. In the CEE 
« mean time, as on him depends what is to be re- 

< ceived or rejected, and with him is the active Auth - 

« rity and the Controul, all is to be preſumed to bave CE 
« been done by his direflion which be does "not prove 10 M. 13 GL 
« have been done contrary ta it, end dd it, or by — 
e. n 


4 h n 8 e _ EI 5 A 
i he Pn PS Ul 
« ſhould be noticed by any who may happen to have. 
te read the ·Eſſay lately mentioned, it will perhaps be 


n excuſed z the © ſentiments remaining the fame, and 


« other terms not regis rhino bo ee 


521 4. 
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"> ae nume, 


Particular exculpatory Facts, which may be 
* given in Zvidency to enempt from e of 
«being Pablber of a Label, "are theſe: © 


* 
db 
lee 


5 


1 oe by hs — tha; ie 9 


bat * e . 


of 1 Fever, de was diſqualified from inſpectintz the 


* Preſs or regulating the ſale in his ſhop: Abſence 


| < under circumſtances not importing fraud or negleQt ; 


1 


*in which caſc a temporary Manager, ſands, during 
i he i incerval, in the ſame reſponſibility as the Maſter. 


15 — IL 4 Ine 


— is prim# facie ee Eee: 
but if -Aeceſs" of Servants to the Pridn be proved, 


und Liberty" of tranſmitting Copier, her Conpend Te. 


Taue gere. anne 


1. 


| *% And: any. — Lens, 6 — 


j 2 Cale, inen ee. 15 "8% Ky ” LES... 4 


= Ad ends: ahi N 
« Libel, was printed and . publiſhed. before he roſe in 
«the Morning, and that be afterwards. ſtopped the 


| « ſale of it. is not Evidence ſufficient io acguit, though 
L after Veidicd it is proper in mitigation of the ſentence. 


$almon's Caſe. 


Au. 2737» 


Where a'Linen-draper allowed His ſon, being a 

« Printer, to uſe part of his ſhop'to keep Pamphiers 

for ſale . in the abſenee of the fon a Pamphlet was 

called for, and the Father ordered his Niece to look | 
Lit out and give it: the Publication being deemed 

þſjbellous, the Court 8 5 an Information againſt 
60 the 


* 
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« the ſon, but not againſt the, old man, who, being, 


7 far as then appeared to the Court, no way con- 

< cerned in the trade, his, ignorance of the Nature 
| « of. the Pamphlet Was conſidered. a8 a fait excuſe ſuf- 
« ficient ta exempt him from the information, 


« Evidence of a Book(eller's Name in the Tirle-page 


« is nor Evidence in itſelf to charge him as Publiſher, | 


< without its being ſold at his ſhop, or any other Act 
« of Publication. It is ſaid to be a common Practice 


< among Bookſellers to. affix the Name of à Man of 


«© Eminence ia the Buſineſs. without conſulting: him: 


« and even were it otherwiſe, it is evidently in itſelf a 


« circumſtance which may take place without the pre- 


*+ plows apalant IN On 1 4:28 
* perzy whoſe name is thus ed. nA 


8 > 


2. From the allowable Cauſe of the ballen, . 5 


« Publication, on which a Defendant may be con- 


ce vited, muſt always include Malice, either expreſs 


v. Burr. 2686. 


« or implied. When therefore the Face in Evidence = 


© exclude ſuch Implication, a; Defendant is. not legally 
© liable to be convicted as Publiſbar. This may be 
te illuſtrated by a Caſe where ene 
< againſt a private ir.dividual.. 15 


« Tt came deſcre the Colne een e ec 


« Trial, The Proſecutrix in the Name of the Crown, 
< was a Quaker, Being thought leſs circumſpe& i in 
« her behaviour than the Principles and Rules of that 
| © Society required, ſhe was. firft admoniſhed for fre- 
| * quenting Balls and. Concerts ; Deputies | were. Next 
© ſent to ber; an and, finally, the as, expelled : . and 


A av * 


et 
Bt | | the 
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lar. e Malice, cider eren 
| or implied, 9 


12 "the Reaſon” was entered on their Books—for et 


anf the Duty of Self-denial. ' This vas figned 
«by the Defendant as Clerk to the Society. The 


«Proſecutrix ſent her Maid for a Copy of the Entry, 
< which was delivered to her by the Defendant, and and 


_ 4 was the only Ad of Publication in Evidence. She 
| «moved an Information, which was denied ; where- 


upon ſhe preferred an Indi7ment, which was found 


* at Nottingham Seffions, removed by certiorari, and 


tied at the Aflizes for that County before Mr. Juſtice 


v.. 


due, who left it to the Jury, and they found the 
„ Defendant guilty. It was argued to be irregular to 


„Publication; as Delivery of a Libel by Miſtake 
« will not be Publicatios-of it when another Paper, 
< not libellous, was intended to have been delivered, 
« becauſe there is no libellous intention: fo here the 

«Delivery pf « Reſolution of the Society, of which 


« the Profecurrix had been a Member, at [the Requeſ 
"gf herſelf ft. 


' 4 The Judge declared himſelf difſarified with the 
Verdict 1 and the whole Tranſaction "appearing to 
the Coutt as merely a piece of Diſcipline, they, for f 
tee that reaſon, granted Eva Ne e OE: Rule 


do ſhew Cauſe 6. 


11 12 11v. . 
7 be conflitutional Grounds mbich | ſeem lo ſupport 1 the Rule 
' that a Man cannot juſtify on an Indiment for a Libel. 
We have ſeen that a man cannot give the. Truth 
« of a private Libel in Evidence on an IndiZment or 
* tion. We have ſeen that for this Rule, as | 


* applied to private Ludi, a very ſatifactory Reaſon 
ba 


The proper and charaBteriftic Reaſeis why thi Truth of « 


Public Libel , . 1 


ee banane ie; dne ee 
© againſt the Government: and for ſuch application, 
eee ene e eee 
et would ſufficiently. account. 48 
Zut the e eee . 
« a Charge, ef public. Libel, ſeems 40 depend on 4 
er n 06 FG! 109 r e ee 
« differs. .... 
FCC 
« cern the Public are, and ought to be, Matters of 
« public Notoriety, .. Animadverſions on them, if 


1 not thrown wantonly and at random, mult correſpond 


« with known Facts and with clear Principles of the 
* Conſtirution. The Jury has a Right to decide on 


© the whole Matter. But, as was ſaid before of an 


« higher wich of papal Righe, 5c 'wy bibe"be 
< obſerved of this, that the true and only propet 


cumſtances, the facts to which the Publication re- 
« fers, the ſcope to which it is pointed, all ſpeak for 
« themſelves; all, under the general Iſſue, are pro- 
cc perly, before the Jury, Tbe Truth to be proved, 
« where Publications concerning Government come in 


125 . 


3 


« queſtion, is generally a moral Truth: not whether 


« the Facts exiſt (for if theſe remain to be proved, 
« they ought not to have been aſſerted) bat whether 


«on Facts of public Notoriety the Principles and | 
c Inferences are juſtly applied. Now this can never 
© be a Matter of Teſtimony : but is directly and ab- 


« ſolutely to the TOS and 3 the Jun r. 
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OY 
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oy Folke“ Cale, where Lord ir would have 


IV. 5.74573. & permitted dne to pve the Truth of his Attegations : 


een „ e bed de been able;-has/ inderd been 


"offered" us an” Authority that the falſehood of a 


| « pyBLIC LizzL, as to Fact, is eſſential to the cri- 


| © by Witneſſes”! Betthat ſeems do have been u Caſe 


* Scondaluws en on the Statute "againſt 


« ſpreading falſe News to the Slander of great Men : 


r und in that inſtance it ſeems neceffary to charge the 
& Falfeboed. But in Iadictments for feditious Libels, 


« xatse, in the only ſenſe in which' it ſeems necefſa- 


e upplicable, is, for the reaſons given, included in 


& malicious; and the word "x ob not eee 
97G 


Fi. 


we „„ 


| *. not, like Perjary- or Forgery, offences which come | 


« within the ſtrict legal Idea of - the: Crimen. falff, inca- 


* pacirate from Teſtimony z- becauſe ſuch Writings do 


<, nor neceſſarily affect the Veracity and general Credi- 
« biliry of the-Author. - A Conviftion on 2 Charge of 


| « this general -and delicate Nature, which, according 
| «to times and ſeaſons, may be the reward of Com- 


* poſitions of very different Character and Tendency, 
4 not being thought a Ground of ranking the party 
« who labours under it with perſons incapacitated by 


be Judgement of their Peers for Crimes * 


e eee Truth, . 
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T1IT II V. 


Requiſites on the Charge to which the Evidence muſt 


8 . | 70. 9 ; 
Evidence on a Libel, as in every other inſtance} 
« muſt apply to a Charge ſufficiently apparent on the 


345 


Record: by way of Recital, if it be introductory | 


Matter of general Notoriety, in reference to which 
the expreſſions uſed are criminal: by way of Aver- 
© ment, if a particular Fact is to be previouſly elta · 
er bliſhed, in application to which conſiſts the crimi- 


e nality, ſo as to authoriſe the ſubſequent innuendos, 


by which che particular import and crimioal appli- 
« cation of the Words is explained, in conformity to 
« ſuch particular Fact precedently averred. BE 


« Jn the Caſe cited not many pages back, the vers 
« ment was, that he maliciouſly, adviſedly, and trai- 
© terouſly publiſhed a falſe and traiterous Libel, in- 
« titled, Ex Ore tuo te judico, Vox Populi Vor Dei, of 
« and concerning the Perſon, in the Life of the late 
« King James the Second, pretending to be Prince of 
« Wales, and ſince his Deceaſe pretending and taking 
« ypon himſelf the ſtyle and title of King of England. 


« And without this Averment the Innucmdo, ex- 


* plaining the Chevalier to mean the Pretender, had 


« been vague, foreign, and vain. 


111 «There 


— 


 Tyflonces of Aer and Rocktal. 


« There was a ſimilar Averment in Tuichin's Caſe, 
„that he publiſhed a LiszL of and concerning the 
*© Royal Navy of this Kingdom and the Government of the 
« ſaid Navy. | 


la the laſt Caſe which received the Opinion of 
4 all the Judges, on Error, in PaxLiauznT, the 
788. ® Reaſon and the Extent of this Rule is fully illuſ- 
<« trated. 185 


There the Averment was, that the Paper in queſ- 
tion was publiſhed of and concerning bis Majeſty's 
« Government, and the Employment of bis Troops: with 
an Jnirodufion, charging this to have been done 
« with an intent to cauſe it to be believed that divers 
« of his Majeſty's innocent and deſerving ſubjects had 
4 been inbumanly murdered by his ſaid Majeſty's 
« Troops in the Province, Colony, or Plantation of 
« Maſſachuſeis Bay, in New England, in AuzRICA. 


In the Caſe of Sacheverell, who was impeacbed for 
« Sermons preached, and afterward publiſhed by him, 
« by which he is charged to have ſuggeſted and main- 
c gained that the neceſſary means of eſfeding Tnz Rxvo- 
% LUTION were odious and unjuſtifiable,—the introduRory = 
« Article recites the RzvoLuT1on, though an Event 
„ of the greateſt, moſt ſplendid, and then recent 
«« Notoriety : but it recites it becauſe the A ſſertions 
* imputed to the Defendant were not criminated as 
< general Propoſitions concerning the Duty of Obe- 
« dience and the Unlawfulneſs of Reſiſtance, but as 
particularly applied to the Revolution, by aſſerting 
that to impute Reſiſtance as the means of effecting 

the 


* D * . SY S oy 
Charge dne for Watt of Averment/ 
| "YT. WW 


e the Revolution'wes to caſt black and odious Colours 
upon it. Now it being notorious that the Revolu- 


bg. 


tion was effected by a national Act of Reſiſtance, 


* theſe expreſſions were charged as equivalent to aſ- 
« ſerting that the true Colours of that Event were 
« black and odious. And therefore the means by 
<« which the Revolution was effected are recited in the 
Introduction, that it might appear upon the Face of 
the Charge in what reſpe& thoſe Aſſertions imputed 
to the Defendant were criminated. + 


The Caſe of the Dean of Sr. Asarn went upon 
© the want of an Averment, which ſhould have pointed 


« the Application of the Dialogue there charged- 45 


« Jibellous, and ſhewn with what particular reference 


222735 
4. 176. 


<« the abſtract Propoſitions contained in it, concerning 


- © the Neceſſity that the People ſhould learn the Uſe 
« of Arms, and their Right to defend themſelves 
« againſt Mal-goverament were criminated as a Libel. 


That Iadictment ſer forth the Dialogue, and 
« ayerred it to be of and concerning the King and the 
« Government of the Realm. But it did not refer the 

« Application of it to aa bs 
cc circumſtances. 


Ae the Crinkle © wack et and 


« gon the Face of the Publication, there needs in ſuch 


« Caſe no accompanying Recital, Averment, or Innuendo. 
« But this only can happen where the Libel is direct 
« and expreſs, and both its criminal meaning and its 
particular object ſtand clear and unambiguous upon 

. « the 


Cowp. 683. 


Th Matter charged e -libellous moſt appear on the 


« the Face of K wa the Crime is comple are 
dent of other circumſtances. 


; * 
wt ; 4 N 0 


114 vi. 


The Matter charged as libellous 1 appear on the 
- Record, either according t0-the Tenor or tbe Purport. 


Where a Lia ET is charged, the Corpus Delifi, 
* the Matter charged as libellous, muſt appear on the 
« Record: either the Tenor muſt be averred, and then 
e the Words charged muſt be proved verbatim et lie- 
* fam, moſt preciſely as laid; or the purport and 


ns. Me, and then proof of ſuch criminal expreſſions 


« as charged muſt be made ſubfextially, though not 
« jierally. But the whole Publication, in which the 
_ « ſuppoſed libellous Matter charged is contained, needs 
4 not to be ſet forth: only they can prove no libellous 
« matter of a purport and effect ſpecifically different 
« from that which they have charged. But they may 
give in Evidence other parts, ſupporting and corro- 
t borating the importance of thoſe which they have 
* expreſsly laid; and the Defendant may give in Evi- 
"2. xher parts,.0r the whole, in explanation. th 


« Thus the Charge, the Allegation, and the Proofs 
to ſupport it, are fixed and determinate : and thus 
« it is neceſſary ; for the ſecurity of the individual and 
* the common Freedom. Nothing would be more 
« defiruciive than if a vague Charge were permitted 
eto attach itſelf to ſuch floating Facts as might riſe in 
© a vaſt Sea of Evidence, It is neceſſary that the 


« De- 


Single Exception to this Rule, intimated. 


% Defendant know to what general Point he is called to 
tc anſwer, that he may not be unprovided of his juſt 
Defence; it is neceſſary that the Jury ſhould have 
« one definite object to which with undiſtracted atten- 
« tion they may apply the Evidence, and that accord- 
© ing to the Facts found, there ſhould exiſt upon the 
Record a clear and permanent Reaſon for the neceſ- 
« ſary legal Concluſion, which may not only aſcertain 
and limit the Principles of the Deciſion in the par- 
« ticular inſtance, but remain as a Beacon to Poſterity. 
And in this Certainty, which forbids any ſentence to 
te proceed but on Proof correſpondent to juſt, general, 
and ſettled Rules, on a Charge diſtinctiy ſet forth, 
4 and accordant to the Quality of the Caſe as by Law 
declared, conſiſteth the Diſtinction between a Govern- 
t ment of Laws and a Government of arbitrary Will. 


Teese bes indeed been de Zacepties adinitted'to 
« this Rule that the libellous Matter muſt appear on the 
* Record: but this relates to a particular Courſe of 


Proceedings: n 
de made. | 


| 


Lila... ear 


of Acckssa nis ond ACCOMPLICES: 


CHAPTER A. 
Of Ewu @s it relates to Acckssakns er Ac- 


COMPLICES, and therein of the Diftinion of Patn- 
_* CIPALS is the ſecond Degree. | 


We have conſidered the Evidence applicable to 
 « moſt of the principal Miſdemeanours and capital 

« Offences, with reſpect to thoſe by whom they are 
1 Au committed, The Order of the Subject na- 
- turally now ſuggeſts the Conſideration of Acceſſaries 
"6 or Accomplices. 


An Acceſſary is properly one whtlo Sage 


e js conſidered as ſubordinate and ſecondary to that of 
* the Perpetrator of the Crime. * 


« He is either acceſſary before or after the Fact. 


Before the Fact, by procuring, adviſing, or con- 
tributing to the means of its being committed; 
<6 After, by harbouring or aſſiſting the Criminal to 


« eſcape, knowing him to be ſuch ; 1 conn e 
« Acts. | 


In the extremes of offences, alike the leaſt and the 
« oreateſt, the Law excludes the Conſideration of Ac- 
| * ceſſaries, and regards all as Principals ; the ſhades of 
« Difference being regarded evaneſcent in Treſpaſs from 
the minuteneſs of the object, and in Tx ASO, (in- 
« dependent of the Magnitude of the Crime in any 
© of its Degrees, which might be ſuppoſed not to be 
« ſeafibly varied by theſe nicer Diſcriminations,) the 
« purpoſe, with an overt Act towards the execution of 
it, conſtituting, as we have ſeen, the complete of- 
© fence, 


V Aceeſſaries before the F. 


© fence, this purpoſe equally extenderh to al perſons 
4 who contribute their gs þ or Aſſiſtance to the 
« Deſign. 
| SECTION It. | 
Of Acceſſaries before the Fat. 


In Manſlaughter there can be no Acceſſary before 
* the Fact; becauſe that implieth premeditation, 
te which conſtitutes the ſpecific difference between 
1 Manſlaughter and Muri ber. 


„An Acceſſory before the Fal could not at Common 


« Law be put to his Trial, (unleſs he waived the ex - 


u emption, ) until the Principal were attainted: and 
ia therefore whatever of the many circumſtances took 
te place by which the Attainder of the Principal could 
de intercepred, prevented by conſequence the Trial 
« of the Acceſſary : but this is remedied by Statute. 


TitLz I. 


Bs 


Comm. IV. 
Ch. 3. p. 35. 


„ 


IV comm. 323, 
4. 


' 1 A. c. 9. 


How far @ Par charged as Acceſſary may conirovers the 


Guilt of the ſuppoſed Principal. 


« Te is of importance to aſcertain how far the r- 


ce ceſſary may call in queſtion the Attainder of the 
« ſuppoſed Principal. | 3 

The ſolution of this point is not a little depen- 
dent on the Nature and general Rules of Evidence. 


« On the Trial of the ſuppoſed Principal, the per- 
* ſon, who, after his Conviction, and the ſentence 


« which attaints him, becomes chargeable as Acceſſary, 


6 was no party to the Proceſs. 


He could take no advantage ben of objections 
te either to the Evidence of FaQ,. or to the Concluſion 


Iii 4 | «of 


How far a Party charged as Acceſſary may controvert 
the Guilt of bis ſuppoſed Principal. | 
* of Law deduced from it: of courſe no neglect, 
« error, or miſconduct, on the former Trial, ſhall 
« prejudice him, from controverting either the legal 
* Quality of the Facts, or the relevancy of the Facts 
e proved to the Charge on which he was indicted. 
Such was the Caſe of Macdaniel and others : where 
& the offence of the Principal not amounting 10 Rob- 
| © hery, becauſe the party ſuppoſed to have been robbed 
* was guilty of a concerted ſcheme of villainy by pro- 
« curing himſelf to be thus affaulted, and goods 
« taken from him, in order to obtain the reward under 
« the Act of Parliament for apprehending highway- 
men, the Acceſſaries, by procuring this ſuppoſed 
© Robbery to be committed, were neceſſarily diſ- 
« charged of the Felony, and could only be convicted 
« of an high Miſdemeencur ; though the Principals in 
« the ſuppoſed Robbery, Elks and Kelly, being igno- 
rant of the Conſpiracy, could take no advantage of 
« it, and were conſequently convicted: as Kidden, by 
< the procurement of Macdaniel, with others of theſe 
« Wretches, eee eee e eee 
« ſuppoſed Robbery, | 
The Indictment, in that Caſe, being on the Sta- 
s cures againſt ſuch as ſhall maliciomſiy counſe!, bire, or 
« command, comfort, aid, abet, or offiſt, it was con- 
© tended that there muſt be a perſonal, immediate 
communication from the ſuppaſed Acceſſaries to the 
« Principals; otherwiſe there could be no Acceſſary. 
* On that Verdict it was found, that the perſons 
« who actually committed the ſuppoſed Robbery, had 
| ; no 


Communication between the Principal and the Acceſſary. 


te ſons charged as Acceſſaries: and that the immedixte 


< procurer had led them on under the pretence of an- 


* other deſign: but it was agreed by the Judges, 
* that the Priſoners could not avail themſelves of this 
«* circumſtance, it being part of the original agree- 
« ment to which they were privy: and that had, in 
* point of Law, a Robbery been committed, the 
Facts found were ſufficieat to have charged them as 
1 ' Acceſſaries, 


Foft. 125, 


© That at Common Law, 1 a 


© hire ſome one to murther B. and the ſervant, ac- 
« cording to this general command, procure a perſon 
« who perpetrates the Mariber, it is utterly imma- 


terial whether the Murtherer ſo hired was ſeen by 4. 


& previous to the Fact, or ever had any conference 
te with A. or received from him perſonally any inftruc- 
<« tions, or knew that . was his employer. If the 
« hiring for this atrocious purpoſe be traced to A. he 
« is, on ſuch proof, an Acceſſary before the Fat. 


« And that-the Words of the Statutes, in this par- 
« ticular inſtance, are ſufficiently comprehenſive to in- 


« clude thoſe who ar Common Law would have been 3 K. 


© comprized as Acceſſaries before the Fact, by pro- 
© curing a Felony ; without immediate communication 
nn | 


111 IM. 


Party procuring is Principal where the immediate Actor 
is innocent. 


„As ha can be no criminal Acceſſary to an inno- 
<« cent Act, if a man procure the death of another by 
« the —— of an infant, who has not at- 


1H.H.P.C, 
. | 
oft, 349. 


«rained | 


Kel. 32, 3. 


$58 e CIGAR the Party pro- 


.. curing # Principal. 


. good and evil, an ideot, or a 
< lunatic, he cannot be indicted as Acceſſary; but 

e De eee whe" gives,” imky be 
« tried and convicted as Principal. 

80 if Peiſen, under pretence of Medicine, be 
« given by A. to B. unknowing of the murtherous 
« intention, to be delivered to C. B. innocently de- 


* « livereth it; C. taketh it and dieth: A, is Principal 
in the Murther; though abſent. 


« If A. procure B. to prepare Poiſon to kill C. who 
« accordingly doth prepare it, and cawſeth it to be 
« delivered to C. who taking it dieth; B. in this Caſe, 
« by mingling the Poiſon is Principal (the Deliverer of 
46 jt to C. not knowing its deadly Quality) and A. is 
1 Acceſſary before the Fact: but if A. had aſſiſted in 
« mingling the Poiſon, then 4. alſo had been Principal 
« with B; for both had contributed their equal ſhare 
t to the Act which, e e eee ee 


4 ſtituteth a Principal. 


T1 ᷑I12 IV. 

Accefſary where the FaB is ſubſtantially be ſame, not- 
withſtanding Variance in Circumſtances. 

« A Man may be Acceſſary before the Fact where 
« ſubſtantially the Feloiy committed is the ſame with 


d that which he adviſed or commanded. As if A. 


« adviſe B. to ot C. and B. poiſoneth C. whereof he 
« gierh, inſtead of ſhooting him; A. is acceſſary to 
« this Murther : for it is the ſame Felony which he 
« adviſed B. to commit: and he ſhall never be allowed 


4 to diſcharge himſelf by proving the felonious intent to 


« have been executed by means different from thoſe 
1 * which he ſuggeſted. 1 
. 6 gain, 


Acceſſary where 6 Felony is committed which war 4 


probable Conſequence of an unlawful A commanded. 


TITII V. 


5 


* if the Fa in Evidence againſt bim be @ probable con- 
© ſequence of tht felonious or unlawful Af ordered or ad- 
& viſed: as if A. being affronted by B. ordereth C. to 
« lay in wait for B. and to give him a ſound beating: 
* C. doth ſo, and B. dieth of the beating, A. is held 
* acceflary to this Muriber: for in ſuch caſe, where 
* death was a conſequence probably to be appre- 
< hended, the Law will not allow him to limit or ap- 
« portion his own Wrong 
And on this Principle, it ſeemeth that if 4. order 
« B. to ſhoot C., and B, by miſſing his aim, ſhooteth D. 
« ſtanding nigh to C., A. is acceſſary to the Muriber. 
What is ſuggeſted to the contrary by two great 
Writers appears not to counterbalace the plain Ana- 
« logy of the Rule, and the clear Reaſons of the * 
« thor of the Diſcourſes on the Crown 1 


T1ITI I VI. 


Not where ; th Felony is both actually and intentionally 
different. | 


It is different where the Evidence is, ak one g ad- 


« mitteth another; for a Man ſhall not be charged as 
% Accefſary beyond the Crime which he intended to pro- 
e cure or encourage, or Events of a like kind natu- 
« rally connected with it: and on this was grounded 
« the Diſtinction in the Caſe of Saunders. 

He, intending the Murther of his Wife, gave * 
« by the Advice of one Archer, a poiſoned Apple: of 
« which, after eating a ſmall part, ſhe gave the re- 


* mainder to their Child; Saunders, rather than ſuffer 
*"the” detection of his guilt, after a faint effort to 


; | | ic pre- 


« yiſeth a Muriber to be committed, and the party 
by whom it is to be perpettated knowingly com- 
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Ain, a Man ſhall be anſwerable as Acceſſory, | 


4 
— — — — <> — 
— ee 22 
* 
— — —— — 


— 


Pues uon chargeable as Acceſſury by criminal Advice or 


Command where tbe Felony committed is both actually 
and intentionally different. 


<« prevent the Calamity impending over his Child from 
taking place, permitted it to take the poiſon, of 


e which it died. It was ruled, without mach difficulty, 


Thid. 475 b. 


that Saunders was guilty of this Muriber: but, with 
<« regard to Archer, the Judges on Conference held 
<« that he was not chargeable as Acceſſary: for the of- 
<« fence committed was entirely diſtin& from that coun- 
s ſelled by him; and not done in purſuance of the 
2 adviſed, but by an AG and Occaſion inde- 
© pendent of it. | 
i And the Diftinion is approved by that eminently 
<« judicious and learned Reporter; who gives inſtances 
« to illuſtrate the diverſity. As where a Robbery is 
«* commanded z—the perſon to be robbed defending 
« himſelf is muribered :* this ſhall render the Adviſer 
« of the Robbery acceſſary to the Murther; for it 
« was a probable and naturally connected conſequence 
« of the Command or Advice given: or if one is 
« perſuaded to burn the Houſe of another, and the 
ec fire catches an houſe contiguoxrs, the Procurer of the 
« firſt felonious Act ſhall alſo anſwer as Acceſſary for 
« the burning of the contiguous Houſe : but if one 
« be directed to ſet on fire the Houſe of 4. which he 
« well knoweth, and he wilfully burneth the Houſe of 


. this ſhall not charge the perſon who gave ſuch 


original command as Acceſſaryz for it is neither 
n WIC ANALG WEALILELIN Upon K. 
TITII VII. i 
Perſon indified as Acceſſary to ſeveral, Evidence of bis 
being Acceſſary to any proves ihe Indiment. 
« Formerly a man could not, it was held, be indicted 
« as Acceſſary in the ſame Felony to different perſons till 


all had been a/fainied : but this point has been long 


<« ſertled otherwiſe on the cleareſt reaſon. And there- 
© fore a man — Mena to ſuch as 
| : are 


The Offence of Principal and that of Acceſſary ſpecifically 
| ! in Law. —Grollary I, 


© are attainted, and if eee eee 
« of them, this will be Evidence ſufficient to convict: 
* on the other hand, if acquitted as to thoſe, he may 


« ſtill” be indicted as Acceſſary to ſuch amo ms 


have been aitainied. 
TiTLtz VIII. 
In the Bye of the Law the Offence of Principal and that 
of Acceſſary before the Fa# ſpecifically differ. _ 
And the Felony of the Principal being, in legal 
« Confideration, a diffin# offence of a different and 
« ſpecific Nature from that of the Acceſſary, if two 
Perſons are indicted as Principals, and the Evidence 
proves one Acceſſary, he muſt be diſcharged on the 
Indictment: becauſe he is not proved to have done the 
Fact, which is the Crime laid in the Indictment, but 
to have abetted the doing of it; and © it is thought“ 
that they came to be diſtinguiſhed when the intent of 
the Murther was not allowed to be Muriber, as it 
formerly had been, unleſs the Event” actually fol- 
lowed; for anciently the intent ro murther made the 
© complete“ Crime, © if manifeſted and purſued by 
it ſome overt Act.“ as it doth © at” this day in 
Treaſon, where, for that cauſe,” Fo can, © as we 
« have ſeen,” be no Acceſſaties. 


Corollaries. 
1. Party acquitted as Acceſſary may be indicted as Principal. 
gut, on account of this diſtinct Nature of the 
« offence in a legal view, if 4. be indicted as Prin- 
. © cipal, and B. as Acceſſary, and both be acquitted, 
« B. may ſtill be indicted as Principal. 


2. And, by the better Opinion, e converſo, the Party 
acquitted as Principal may be indided as Acceſſary. 


e On the other hand, it ſeems to have been held, 
« without any lufficient reaſon, and indeed in re- 


FY Cr. Lo 
360, 1. 
2 Tok, x85. 


3255 


7. ſopre, 15. 


2 „„ 


en 
« pugnance to the Rule and its Principle, as laſt 


6 tated, that if 4. be indicted as Principal and ac- 


& quitted, he cannot after be indifted as Acceſſary 
<« before the Fact: for that it is in ſubſtance the ſame 
es offence. It is the ſame in a moral view, but not 
the Laws have made a diſcrimination ſo expreſs : 
« and as they ſpecifically differ, as a perſon under an 
<« Inditment as Principal cannot be convicted on Evi- 
« dence merely proving him to have been Acceſſery 
« before the Fa ;— as an Acceſſary acquitted may be 
till indifted as Principal — the accumulative force 
< of all theſe Rules, and the common Reaſon on 
« which they are founded, ſeems deciſively to autho- 
« rize the ſentiment of Sir Michael Fofter, that one 
« acquitted as Principal may be indicted as Acceſary. 


SE C- 


Acceſſaries after the Fas. 


* 


SECTION m. 


of AccES$SARTES after the Fer? 


* Acceſſaries after the Fa, by harbouring, fopply- 
ce ing, or aſſiſting to eſcape, fall within the Rule of 
« Accefſaries before the Fact. It muſt be proved 


* that they knew of the felonious Act, and that they 


* knowingly harboured, or gave other Aſſiſtance to 
che perſon by whom it was committed. 
Tirlz II; 
The Principal mu be firft attainted on Record. 


And therefore the Felony of the Principal muſt, 
ce jn this inſtance, even with greater reaſon than in 


« that of Acceſſaries before the Fact, appear attainted 


« upon Record: otherwiſe for the mere harbouring of 


« a perſon, afterwards found innocent by Judgement 


« of his Peers, another might be attainted. The 
Proceedings, therefore, againſt the Lady Life have 
<« been juſtly reprobated in the ſtrongeſt Terms, as not 
&« leſs contrary to Law than to Humanity : for al- 


r. Cr. IL. 346. 


* though in ſtrictneſs there can be no _Acceſſaries in 


« Treaſon, yet, till the attainder of the ſuppoſed Prin- 
«* cipal, all whoſe Guilt is dependant on that, are within 


« the juſt and equitable Analogy of the Rule concern- 
« ing common Acceſſaries: and accordingly in the 
* _ of the Attainder of Lady Liſe, one df the 


« Cauſes 


1 V. 4 NM. 6 


IV Comm. 39. 


III Inft. 108. 
Bradt. L. III. 


161 b. 
M. 2 . 11. 
a Hawk. 320. 


firſt and n general Importance. Statute expreſſes it 


Acceſſaries after the Fac. | 

« Cauſes of Megality recited is, that ſhe was indicted 
under an irregular and «undue Proſecution for enter- 
« taining, concealing, and comforting Jobs Hicks, 
Clerk, a falſe Traitor, knowing him to be ſuch, 
« though the ſaid Jobs Hicks was not, at the. time of 
« the Trial of the ſaid Alicia Life, attainted or con- 
« yicted of any ſuch Crime. 


A Wife cannot become Acceſſary by receiving and 
« concealing ber Hiyſbend; for ſhe is preſumed, —be- 
« {des the reaſon, from the-nearneſs and tenderneſs of 
« the relation, to act under his coercion. But as Rea- 
« ſon and Humanity make a flow progreſs when ima- 
« gined Policy is oppoſed to them, this exemption is 
« extended to no other relation ; not even of a Child 
« in filial anziety for the Parent, nor of a Mother 
« under the Agony of Aﬀettion for her Child, nor of 
the Huſband thus protecting his Wife; but all 
. e ener 


*. Improperly omitted as a pri- indifed a 8 
vate A#, though it contains A though the Ce 4 
Declaration of public Law of the convicted; or, as a ſubſequent 


, cannot be 


+ Receiver of ftolen Goods, Taxzn fo as to be proſecuted 
eubo is @ Felon by Statute may be and convicted. | 


5 Of Paier ALI in the firſt and ſecond Degree. 

t js obvious, from what hath been ſaid, that the 
% Felony muſt be cotnplete, and the Point which aſ- 
* certains it to be ſuch muſt have taken place before 
te the barbouring and aſſiſting of the offender can ren- 


der any one an Acceſſary after the FaB : and there- 
« fore if one giveth a mortal wound to another, and 


e fleeth, the concealment of ſuch offender before death 


« happens in conſequence of the wound will not ren- 
« der the party ſo concealing an Acceſſary; for at the 
&« time of the harbouring of ſuch delinquent, it was 
66 contingent von there . be any Felony. _ 


IV can. 3h, 


* 


Ja the Trial of an 1 it bs hor ci to v. c a. 1 


ſet forth the Detail of Evidence againſt the Prin- 


« cipal: it is ſufficient to recite the Record of the 
= n. | 


SECTION iu. 


Fameir ars is ile firſt and ſecond Degree, more pars | 


| e OPS 
« If divers perſons ſet Es TAE ROS TO 


© an Act done by any of them, in proſecution of ſuch 


<« purpoſe; is, in conſtruction of Law, referred to the 
whole party. 


« The Reſolution to go and maintain by Fox cx an 
« unlawful purpoſe againſt all oppoſers is the Ground 
« of this Rule: and ſuch Reſolution "we be either 
r | 
—_— — Cn 


. Elina prod ex Hf fades eee. * 


4 


WR 1 | 3 »A 


rn 


#% . — — 
* 
„„ 


Foſt. 3514 


. V. L. T. Rez. 8. 


' 
, Att at gf Hay io atlas 


* 
be. 


1 Cunſtrustiue Preſene. 


„ A. a participation in an * Act will 
« not include thoſe, as Aigers and Abetters who are pre- 
4 ſent. where a Miſchief is done not naturally con- 
60 nected with the common object of their Enterprize. 
* And on this depended the Determination in the 
4 Caſe already cited : and alſo in another, where three 
0 foldiers went to fob an orchard ; two got on a pear 
« tree, and the third ſtood with a drawn ſword in his 
et hand at the gate. The owner's ſon coming by col- 
& lared the man at the gate, who thereupon ſtabbed 
& him: it was ruled by Holt to be Murther in the man 
« who ſtood at the gate, but that thoſe in the tree 
te were innocent. It would have been otherwiſe, ſaid 
« he, if they had all come thither with à general 
<« reſolution againſt all oppoſers. 75 
Perhaps ſome circumſtance is omitted in this Caſe, 
« which might prove, on the Trial, that the third 
* man might go together with the others into the or- 
« chard, and might afterwards poſt himſelf as Cen- 


L tinel without their knowledge of his ſtanding there 


« with a drawa ſword : otherwiſe this circumſtance in 
« jtſelf ſeems to have been Evidence, till contradicted 
« by other proof, of @ general reſolution of reſiſtance, 
and fit as ſuch to have been left to the Jury: and 
S one ſhould think, to have been left rather ſtrongly. 


T1TL.s II. 
105 Caſirudive Preſence. | 
The Preſence which ſhall render a perſon a Prin: 
cipal in the ſecond Degree as preſent, aiding, and 
« betting, may be a conſtructive one: it does not 
<« require- to be actually within ſight, or even imme- 


« diately within heating; but to be of a party aſ- 


3 ä te ſembled 


Where Perſons aiding ar encouraging ſhall become Prin- 
eipals i in the ſecond Degree. 
Gt ſembled for an unlawſul purpoſe with a general refa- 
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re lation to reſiſt ; and ſo far to have continued in that 


e party as to be ready to give aſſiſtance, if required 
ce as in that celebrated Caſe, where the Lord Dacre and 
divers others came to ſteal deer in the park of a 
« Mr. Peibam; one of the company, Royden, killed 
« the Keeper in the park, the Lord Dacre and the 
<< reſt of the company being in other parts of the e 
it was ruled Murther in all. 
TIr IE III. 
In 05 Caſes generally a Perſon preſent and . 
Pall be à Principal in the ſecond Degrec. 

© It has been a point of ſome Nicety to determine 
c where Evidence of being preſent and enceuraging, or 
« deliberately in readineſs for aſſiſting, ſhall render a 
< perſon liable as a Principal in the ſecond Degree, and 
« what Charges it ſhall not ſo affect him. 


On the Statute of fabbing, perſons aiding and 


« abetting, though Principals in Manſlaughter at Com- f 


« on Law, are admiſſible to their Clergy : : the intent 
© of the Statute appearing to have been to diſtinguiſh 
« the perſon who actually gave the ſtab. 


The Caſe of Robbery in Dwelling-houſes, visch 


* would not have been Burglary at Common La turns 
upon the wording of the Statute, A perſon who 


« did not enter was not guilty of robbing is the Houſe, * 


« and therefore was not ouſted of his Clergy till a ſub- 
« ſequent Statute, 


% The Conſtruction of u the We againſt ſtealing 
« privately from the perſon has not been extended to 


Ld Dacte“s 
oY | 


ron FW 
Moor, 86. 


8 Elize c. 4p 


* Aiders and Abetters; for, ſaith Hale, this Statute 


if ſhall be taken literally. | . „ 
a Kkk 2 5 « There 


168 


9 8. J. 


R. v. Simms 
+ ar ak 


Gl. AT. 1749. 
cited IV Burr. 
Mansf. 2075. 


R. v. Royce. 
IV Burr. 


Mansf. 2076, 7. 


ne Bile of Confrution concerni ing Prin cipals. 
There hath been diverſity of opinion on that 


« branch of the Black At which relates to the killing 
& 2 Cattle. 


Accordingly, eee two men were indicted on 42 
« Act, the Evidence was that one, (Simms) held the 
Mare, while the other (Merryweatber) ripped up her 
% Belly. Both werte indifted as / Principals. The 
«Caſe: was deliberately conſidered by the twelve 
« Judges. Eleven thought the man who held the 
% Mare a Principal in the ſecond Degree ſo as to be 
« ouſted of Clergy 3 Faſter thought otherwiſe. Lord 
« MANSFIELD, in conſidering the Doctrine of Aiders 
« and Abetters, expreſſes a clear perſuaſion of the pro- 
e priety. of that 42 IEA n 1 Simms to "Ul 
* 8 of his Clergy. x 


" In Murther, Burglary, . Robbery, and certain odi- 
« ous Acts of perſonal Violence, thoſe who are pre- 
« ſent, aiding, and abetting, have always been con- 
« ſideted as ouſted. of their Clergy. In Riot, perhaps, 
the very Natute of the Offence ſuggeſts a Reaſon 
« additional to thoſe of the other Caſes for conſidering 
* Aigers and Abetters, * 5 as Prin · 


« Perhaps the true general Rule is, that where the 
« Terms of the Statute or the Nature of the Subject 
„ 4g not limit the Conſtruction, or furniſh ſtrong 
te reaſons for reſtricting it to the perſon who did the 
Act, perſons preſent, aiding, and abetting, are in- 
« cluded in the extent of the penal Law, though not 
« expreſsly named: ' becauſe ſuch are Principals i in the 
2 ſecond Degree by the . Roles of Iaterpretation. 
« But 


Fuad material or olbertuiſe on Indiſimenis. 


« But as the Jury muſt find Falls, from which the Ker 9s. 


V. ſupra. 


« Concluſion of Law dire&ly reſulteth, and not merely Ne Caſe. 


the Evidence of ſuch Fadte: if there be no force, 


« and they find a perſon preſent, and find ſpecial Acts 


* done by ſuch perſon, which would have.warranted a 
finding that he aided and , abe/ted, ſtill if they do 
© not find in terms equivalent (for no technical ones 
© are required) that he did give his aſſiſtance and en- 
nene he cannot be liable as an Abetier. 


0 Jn Purchas 8 Caſe, 8 was ee + for this 
" head, the Jury found he was not preſent at the ori- 
« ginal aſſembling to deſtroy the Meeting-houſes, but 
te that he came up when they were burning the Mate- 


Regina v. Per- 

chaſe. f 
H. St. re vin. 
267-90 ) 
+ 77.5. 79% 


© terials of one of the ſaid Houſes, and with his 8 5 | 


« ſword drawn defended the Mob ſo employed, and 
* encouraged the deſtruction of the Materials, and 
e attacked the Queen's Guards; Trevor, Powel, and 
ce Price thought that upon this finding he was not 
« guilty of High Treaſon : but all the other Judges, 
« of whom was Sir Thomas. Parker, Chief Juſtice, 
thought otherwile : as he was found to have uſed 
actual force in defence of perſons then in the Act of 
•˙t ͤ . 


TuT IV. 1761222 (1 21 
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FacTs, ts or immaterial, to be Fa and proved 


on InDICTMENTS. 


66 We 3 the leading. Points, Sigg ech | 


« and Conditions of Evidence through the principal 
« Caſes of Miſdemeanour and capital Offence. | 


— 
1 4 
# + rr — 


K K k 3 | . 
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The Time immaterial.—Where the Day 'may be diſproved 
to avoid Forfeiture by Relation, 


2 1 remains, before we conclude this Turn b Boox, 


2 Hawk. P. C. 
435 732. 

H. H.P. 361. 

4 H. H. P. C. 
179, 1 in 

Init. 283. 

II Inft, — 
III Inft. 230. 


40 to ſubjoin ſome general Rules concerving Indiiments 
Lend the Evideace upon them. 8 55 


. 
- 


Par. 2. 
The Ti ime immaterial. 


7 the Tndiftment be of Felony at one day, and the 
Evidence be of Felony at another day, ** ſo it be prior 
« to the finding of the Bill,” yer the Jury may find 
generally againſt the Priſoner : for the Queſtion is not 
whey the Fact was done, but whether it was done or 
not ; and the Jury ſworn ed veritatem dicendam muſt 
find the Fact, which, whenſoever it was done, de- 
ſerves the ſame Puniſhment. 


: But if che Jury give a general Verdia, where the 
Felony is proved at another day than that laid in the 


Iadictment, there the party concerned in Intereſt 


* by the relation of the Forfeiture” may falſify : for 
fo far as any Record is inconcluſive and undcterminate, 


ſo far you may falſify : for thereby you do not fallify 
the Determinations of the Law, which in all Law 


* to be ſacred and elch. 


Nos if a Felony i is alleged at ſuch a day hy found 


to be done, it doth not follow that it was done at the 
day; © for whether it were or not,” the Verdict and 
Determination of Law ought to be perfectly the ſame: 


Place immaterial. © 


ſo that the time when the Felony was done is not de- 
termined and adjuſted ; nor, as to that, the Record is 
concluſive : and ſo far a Man is at liberty to make his 
Proofs; becauſe the right owner thereby preſerves 


his Property, and doth not invalidate the determina- | 


tion of Law, for what now comes into Proof was 
before undetermined, 


| ry 4% 23S 
| S 


a * 


But if the time when the Faft was committed were 


found by the Jury, all parties are concluded, and 
the Forfeiture muſt relate chicher. 


Par. 3. 


If the Indictment lays the Felony at one Place, and. 


the Evidence proves the Fact done at another Place in 


the ſame County, this will maintain the Indictment: for 


all criminal Matters were anciently tried in their proper 


Leet, as all local Actions were in their County Courts': J 


but tranſitory Actions, where Time or Place is not 
material to the Eſſence of the Contract or Injury, * are 
triable any where. 


The party © within the Leet had Goods whereby 
he might be ſummoned : now all Commiſſions, Oyer et 
Terminer, are made after the Policy of the old Law, 
according to the ancient Juriſdition of the Leet: 


and therefore cannot. try any thing where the Fa& 


Kkk4 ariſes 


; 324. vi. 


c. 24 


. U. N. c. 
18 6, 291. 


* 222 119. 
H. H. V. C. 
265. 


3 ink. 50% 135. 


a Hawk, 437 
937. 


ariſes out of the County (“ Yide the Book 'of Courts") 
but may try all Facts within the ſame County: for the 
Place, if only within theſe. Limits,“ is but an im- 
material circumſtance. 1 50 


«Tf a Perſon EI d in _ 
= and die in anctber, he who gave the Wound may be 


* tried in the County where the party died. 


_ But the Place may be in another reſpect uric, 
« 45 will hereafter be one 2 


Par. 4. 
Infiruments immaterial provided the ſpecific AF be the 


IE ſame. 


As Time and Place are immaterial circumſtances, ſo 


67-b.. are allo the [nfruments wherewith the Felony is com- 
mitted ! and therefore if the Inditment be for killing 


with one ſort of Poiſon, and the Evidence prove a 
killing with azother, ſuch Evidence maintains the In- 
dictment: becauſe the Proof of the Inſtrument where- 
with the Fact is done is not abſolutely neceſſary to the 


Proof of the Fa itſelf 


But if a Man be indicted of poiſoning, and the 
Proof be of flabbing, this Evidence doth not maintain 
. the Indiftment: becauſe this is a Proof of a diſtinẽt 


— . — 


Ubi Natura Rei di 3 et nos diftinguere debemus. 
| 2 , Fact 


Inſtruments immaterial.— i bo afiually. gave the Stroke 


1 „mne, 


fad and a diſtin. ar of Nene 7 the Death ae 
ariſes from outward violence cannot be intended the 
ſame with that which ariſes from an inward appli- 
cation: now the Death proved and the Death alledged 
muſt be * ſuch that it may appear they © have” not 


proved different from what was alledged. Facts alſo 
differ where the Actions differ: as the Act of admi- 


niſtering Poiſon and the Act of fabbing are plainly 
diſtinct Actions in the Actor; nor could the Evi- 
« dence which is to repel the Charge of one be ap- 
1 plied to repel the Charge of the other:“ but the 
Act of adminiſtering Poiſon is the ſame: ** the general 
% Eyidence to diſprove it is the ſame** whether the 
Party give Henbane or Arſenic: * and it wowld be 
& moſt dangerous if the preciſe Allegation and Proof 
© of the particular Poiſon which cauſed the Death 
« were abſolutely neceſſary: ſo the AR of ſtriking is 
the ſame, whether with a ſtaff or with a dagger; and 
ſo theſe are not diſtin Facts. 


Par. 5. 
Who actually gave the Strcke immaterial. 
Indictment that 4. gave the mortal Blow, and that 
B. C. and D. were preſent and abetting ; and the Evi- 


dence is, that B, gave the mortal Blow, and that A. 
C. and D. 


V. ſupra, 746. 


Akkravationt not material. 


C. and D. were preſent and abetting : this maintains 
the Indictment. For when all are preſent they are all 
Muriberers as if they had actually ſtruck; all are 
reckoned. to have ſtruck ; and he that gave the Blow 
is but the Ioſtrument of the reſt. * · 


' TiTttz V. 


Where the generic Fass . admits of Degrees of Criminolity, 
| the Aggravations are not eſſential to the Inditment. 
Thus on” Indictment of Murder, if it be proved 
that words aroſe, © and that upon” Provocation “ a 
** ſudden Combat enſued, and one, without any cir- 
tc cumſtances of previous deliberate Malice, flew the 
ce other, here is Proof of the “ generic” Fact, 
cc Hothicide,”” without any of the circumſtances of 
Malice alledged in the Indictment: and ſo the Jury 
may find him guilty of Manfaugbter (which is, * ge- 
« nerally, under the Idea of unjuſtifiable Homicide” 
alledged in the Inditment, though not ſpecifically 
te charged”) without the Aggravation of Malice, 
which makes it Marder. | 


« And” if a Man be indicted on the Statute of 
flabbing, and the Evidence is that the © deceaſed” 
perſon ſtruck firſt, whereby he is out of the Statute, 


; The Language of the Law man cnjus conſilio occiſus fit inve- 
of England, in this inſtance, is mio, cujus manu fir percuſſus non 
that of the Roman Orator — Que lal oro. 


yet 


Where the Statute only varies the Evidence, it is not neceſ- 
ſary to conclude contra Formam Statuti. 


yet this will maintain a general Indictment for Ho- 
* micide, and fall under the Denomination of“ Man- 
Naughter . for this is an Indictment at Common Law as 
well as by the Statute : and © the Statute, as we have 
te ſeen, has not created a new ſubſtantive offence, but 
« yaried the effect of Evidence in the ſpecified circum- 
« ſtances :” and © therefore,” though the Priſoner 
proves himſelf out of the Statute, yet he is not out 
of the Charge of the Inditment, 


92 And in like manner, in the Caſe mentioned be- 
« fore of a Woman indicted for the Murther of her 


« illegitimate' Child,” if a Woman was indicted for 


killing her Baſtard Child, formerly the Evidence ovght 
to have been, as in other Caſes of Murther,“ that 
ſhe had actually killed it: “either by direct Proof, or 
« by circumſtances indicating that it was born alive, 
« and ſtrongly throwing on her the Guilt of its Death: 
te and ſuch circumſtances were to be left to the Jury, 
&« who would conſider whether they were of force to 
&« gyerbalance the natural preſumption from maternal 
« Affection: for that the Child is © not living” is 
« in itſelf” no poſitive Evidence that the Mother 
killed it; © nor, as we have ſhewn, and is obvious, does 


« Concealment, under ſuch circumſtances, add much 


« forge to the Proof, if otherwiſe inadequate when 
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ane. pity 
* e with the atrocious Nature, and therefore 
«« proportionable improbability, of the ſuppoſed of- 
« fence;” for in Matters of Life they required ſuch 
Evidence of the Fact being committed, that the 
contrary could not © reaſonably” be ſuppoſed. - Now 
in this Caſe the Child might have been ſtill- born; but 
becauſe Mothers, to cover their ſhame, uſed to kill 
their Baſtard Children (** a ſtrong proof that the Diſ- 
« grace and the imputation of this frailty had been 
e more ſeverely urged than Reaſon, Policy, or — . 
« Sympathy allow”) under the miſtaken Idea of ap- 
plying a Remedy to this Evil,” now by the Statute 
the very endeavouring to conceal the Death of the 
Baſtard Child is Evidence of Murther, unleſs ſhe can 
contradict it, by other Proof, and prove, at leaſt by 
one Witneſs, that the Child was ſtill-born. 


« Bur, as we have ſeen, the Inditment needs not 
* to be drawn ſpecially: for the Act has not made a 
© new Crime, but has preſcribed what Evidence ſhall 
be taken as concluſive in this Caſe : and therefore it 
« ſhould ſeem, that if ſuch Indictment conclude ſpe- 
90 cially, and there is Evidence to repel the preſump- 
ic tion of concealment, ditect Proof of Murther is 
« notwithſtanding admiſſible to be left to the conſide- 
« ration of the Jury, as in other Caſes, 


— 


« So in Pet:y Treaſon, as before has been obſerved, 
« jr being an aggravation of Murtber, the Murther 


ce may 


Special Aggravations muſt be laid and proved. 
© may be proved, though there be but one Witneſs to 


« the Fact, or though the Relation be not proved 


« which conſtitutes the Aggravation of this ſpecies of 
* Murtber. . 


And ſo in general, where Clergy is taken away from 
© an offence under circumſtances, the offence, as at 


* Common Law, may be proved under an Indictment 


« charging thoſe circumſtances ; they being only Sta- 
© tute ws doh of the offence. 


ee But as they are not general but Jpecial PRIN 
« tions, eſſentially and ſpecifically differencing the 
« Puniſhment, if not laid, they cannot be proved; 
* though i laid and not proved, the Common Law 
Judgement will paſs on ſuch offence detached from 
« rhoſe circumſtances, which ſubject it to a. greater 
* Penalty: as in Grand or Petit Lanxcexy,; ſimple 
« gr compound. 


And for theſe ſpecial Aegravations, as alſo for 
« certain Crimes, there are diſtin Terms which no 
« circumlocution or apparent ſynonyme can ſupply : as 
« murdered in an Indictment for that offence; burgla- 
« 7;o1/ly for Houſebreaking i in the night, under the Cit= 


« cumſlances which diſcriminate that offence ; felo- 


« niouſly took and carried away, on an Indictment for 
hy h ; treaſonably and againſt the Duty of bis Alle: 
10 kianet, on an Inditment of High Treaſon. 


Thus 
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' Why u Perſon ſhall not juſtify ſpatially in triminal Caſes; 


- « Thus no' ſpecial Aggravation, 'which varieth the 


« preſcribed Puniſhment, can be proved, if not ex- 


& preſsly charged: but an offence properly charged 
« ſo as to determine its general Denomination may be 


proved according to the determinate Degrees of Cri- 


<«* minality to which the Evidence ſhall extend: and 
this points a charaRteriſtic difference between civil 
Actions founded on Contract, and criminal Proſecu- 
© tions founded on.Delif. A civil Contract is that 
« which the Terms of the Agreement duly interpreted 
6 make it ; and it is one entire ſimple thing not ad- 
© mitting of Gradations. A Crime, in its legal ſenſe, 
jg an Act prohibited by Law under Penalty: and to 
« ſuch Act, under definite circumſtances, Penalties 
te differently modified may be an nexed by the Legi- 
« flature. A Man, therefore, if called to anſwer for 
« a certain Crime, charged with the ſpecial circum- 
« ftances of Aggravation, anſwers it according as 
ce the Evidence ſhall apply; or, if generally laid, 


« anſwers it only io its loweſt and ſimpleſt ſtate, 


« And hence he ſhall not juſtify ſpecially : for he 
it muſt, if this were admitted, either plead ſome- 


thing which amounts merely to the general Iſſue, or 


< ſomething the Proof of which would not diſcharge 
© him from the Indictment: the one is ſuperfluous, and 
« tejected even in * Actions, as tending to cir- 


« cuity 


OF Marien. 


© cuity and delay; the other, manifeſtly . 
« ſible. h | 


« As in Murther on an” Indictment Se defence 
ought to be given in Evidence, and ought not to be 
pleaded. 


e And on” Inditment of Murther ex Malitia pre- 
cogitata, * a Man ſhall not plead that he killed, but | 
© not of Malice prepenſe, but on ſudden Paſſion and 
« Quarrel: for this, if true, will not diſcharge the 
« Indifment ; but only diſprove the ſpecial Aggrava- 
tions, and to do this is Matter of Evidence withia 
the Purview of the Indictment: and the Malice is 
« an Inference of Law from the Fact charged, which 
may either be eſtabliſhed, mitigated, or wholly done 


** away, according as the Proof ſhall WN on the 
0 Debence. 


« Prins facie” nadie « inthe ny Cintiies - 
« tion of the Fact at large can juſtify © one?” Man's 


« killing another ne alas of the ſame 
% Laws. 


The Malice cherefore is in the Fat iaelf,) without 
« ;uſtifiable cauſe ſhewn, or a legal excuſe; and this 
« will be according to the circumſtances proved, if” 
the Evidence is of killing without Provocation (* and 
60 Ic lies on the Defendant to ſhew ſuch Provocation as 

- « the 


V. ſupra, 255. 


. Of Maries 
r * the Law allows in excuſe) no particular Malice, as 


« we have ſeen, needs to be proved; but if the De- 
* fendant prove a Provocation by Aſſault, for in- 


\ ſtance, of the deceaſed, the Preſumption againſt 


« him from the Act of killing is now rebutted, until 
ti the Proſecutor ſhew that ſuch Provocation was ſought 
©* malicioully as. a Colour: ſo where the Evidence 
< tends to prove”. the killing an Officer, or that the 
2 + who killed” was committing an unlawful Act, 
and that Death enſued to ſomebody on that Action: — 

or if the AR” appears deliberate, * naturally” tending 
the perſonal hurt of any one, © and preſumably to 
« Death ;” in theſe * ſeveral” Caſes the Law implies 
the circumſtance of Malice © diſprovable by various 
Evidence according to the general or ſpecial Facts 


„ which ſupport it;“ and this Implication of the 


Las is in defence of Mankind: for all Malice (< which 
« in the legal ſenſe is @ diſpoſition to do an unlawful 
« 4”) is a ſecret Quality of the Mind: and it is the 
Fact only that appears and can be brought in Proof; 
and it is from the circumſtance of Fact that a Man 
muſt collect the offence of the Mind, . and the legal 


degrees of that offence :” now when a Man kills 


another, that is, primd facie, ſo ill-natured and 
bloody an Action, that it is preſumed to be malicious 
till the contrary be 'ptoved;” and therefore the 
« apparent” offender, to cover himſelf from the ſup- 
poſition that the Law has made in Tenderneſs to Man- 
kind, muſt ſhew ſome © juſt Neceſlity, ſome” Pro- 
CER, or ſome Accident in * zullification, extenua- 


«* tion, 


f * „ 


3 


Malice reſulting from the Cireumflances of the Foct ol. 


it fall net be negaiived by Ps. 


&« tion, or” excuſe of the Fact; or if he cannot this. 4} 


mollify or excuſe the Action, the Suppoſition of Law 


remains, and he ought to be puniſhed with certn 


Death. 


* And” the Law, for the © neceſſary” Defence of 
its Officers, and therein for the protection of So- 
« ciety, regardeth, as has been ſhewn, as Murther, 
* when committed on a known Officer, or perſon in- 
< terpoling avowedly to preſerve the Peace, what 
% would have been Manſlaughter but for theſe circum- 
« ſtances; regardeth as Muriber or Manſlaughter in the 
„doing of any unlawful Act, what might have been 
& Homicide by Miſadventure, had the AQ been lawful : 
ce inferreth Malice from the means and circumſtances 
« of killing, which muſt be diſproved according to 
the circumſtances, what will exculpate in one ſitua- 
tion not being legally available in another; as in 
« throwing down rubbiſh in a ſolitary Village or in a 
« populous Town; it may be Miſadventure in the 
« firſt inſtance ; Manſlaughter, though he give loud 
% Warning, and Murther, if without Warning, in 
© the other. And in the Caſe of Poiſon the pre- 
t“ ſumprion is irreſiſtible, unleſs it can be ſhewn that 
<« it was ignorantly given. | 


« All the points then of Juſtification or Excuſe in 
« this and other inſtances of Indictment are properly 


« Matter of Evidence on the general Iſſue, accord- 


« ing to the Nature of the Defence incumbent on the 
te party accuſed from the Facts proved. And what- 
« eyer in civil Caſes muſt have been pleaded (as ſpecial 
© Authority, or Self-defence)* here comes properly and 
« ſolely under the general Iſſue. 


L1I Sur - 


Rex v. Lookup. 


T. 78. III. 

V. et Mocg in, 
111. 219—22 5+ 
| Barnes v. Con- 
ftantins. 

Cro, Ja. 32. 
Hurry v. Wat- 


fon. S. P. Thet- 


ford Summ. A. 
2786, cor. 
Shynner, C. B. 


; R. v. Beach. 
Cup. 229. 


Surpluſage—V ariance— Inception and Continuation of Of- 
fence. 
. Par. n. 
Surpluſage in the Style of the Court immaterial, if a 
Court having Juriſdiction appear on the Record: .d 
; ſo of other Surpluſage in a Point not material. 


If there be an Indifment of Perjury, and the 
te Perjuty be alleged to have been committed before 
Juſtices of Aſſize aſſigned to hear and determine all 
4 Treaſons, Felonies, Freſpaſſes, Sc. whereas the 
<© Original Cauſe on the Record is before Juſtices of 
« Aſſize, the additional Words are but Surpluſage : 


« this may be collected from the Analogy of icvcral 
«© Caſes cited in the Margin. 


Par. 8. 


Litteral Variance in ſetiing forth an Allegation in the 


Body of @ Record immaterial, where it does not make 
anoi ber Mord. 


On a Conviction of Perjury in Arreft of Judgement 
« a Variance was objected. That in the Afidavy on 
« which the Perjury was aſſigned, the words were, that 


he (the Defendant) underſlood and believed, whereas 


ein the AMenment of Perjury it was undertood, onit- 
ting the 3. The Cour diſcharged the Rule for the 
* Reaſon intimated at the head of this Paragraph. 


Par. 9. 
Inception of Offence immaterial, if continued in the 
County where tried. 
« I bere Larceny is committed in one County, and 


c the Goods carried into another, the offender may be in- 
© difled in either: for the offence is eomplete in boib. 


But for Robbery, Burglary, and the like, be can only be 


R. v. Barteby. 
Sp. Aſliz. Bury, 
1789. 


« indiffed where the Fact was atluaily committed : for 
« tbough the carrying away and keeping cf the Gcods is 
« Larceny in the ſecond County, (it being a continuation 
of the original taking) yer it is not Robbery or Bur- 
„ glary in that Juriſdiction : tbe Evidence of ſuch 
« Crime ariſing in the other Juriſdiction. And thus a 
te perſon was convicted before Sir NV. Greſe, J. for 


&« ſtealing Goods in Norwich and conveying them into 
* Suffolk. 


3 CH AP. 


Of the Order of "Evident. 8863 


CHAPTER XIV. 


of tbe Oben of VIGO Evipence in enim 
Cas Es: and of WiTnEssEs. particularly circum- 
ſtanced: and ſecondary Teſtimomy. 


« As we have ſaid before concerning Evidente in k. of xv. 74, | 
« general, it is not regular to produce any Evidence CO 00s 
re without firſt opening it: and this Rule holds of 


« courſe reciprocalh, as well on the fide of the Priſoner. 
« as of the Crown. 


c No Obſervations ought to be made on the Pri- Toi 
er ſoner's Evidence till he hath concluded to give al} Cat. 
« his Evidence: nor ought the Evidence for the Pro- 6. 


* ſecution to be interrupted, But the Priſoner may wood. | 
40 aſk Queſtions 3 . reſerving his obſervations. 15 1 . 
242. 
And a Priſoner is permitted in the ſumming up of 225 Ev, Za. 
i the Judge to interrupt to rectify a Miſtate. —. — _ 


| Vi. III St. Tr. 
© A Witneſs may refer to Notes taken at the time g. Ca. 


c. 34 Car, II. 
&= to aſſiſt his Memory : but muſt not read out his | 
&« Evidence. 
At the Defire of the Priſoner Witneſſes are ot⸗ k. Chariiock. 


« dered to be examined ſeparately, and thoſe not under 8 W. II. 
« Examination to be out of hearing. IV S. Tr. $. 
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 Teftimony of Wiineſſes. 


SECTION U. 


Of the TzsTiMony of Wirxzsszs particularly 
| circumjianced in CRIMINAL Cats. 


yas We have already ſeen that Accomplices are the 


* weakeſt of all Evidence, and in capital Caſes the 


cc _— Evidence of _ is incompetent to 
8 Par. 
2. 


. Accomplice, 


Shoe call of Tetiveay by Pardon, theayd - 


villed of ſuch Perjury az is @ capital Felony. 


On the Rehabilitation of Teſtimony a Deciſion 
« was given which aroſe from an Indictment of Fe- 
Jony, in forging Letters of Adminiſtration to the 
« Effects of James Lewis, a Mariner, deceaſed, who 
« had ferved on board the Hannibal, and to whom 
« Wages were due at the time of his Deceaſe. 


After calling other Witneſſes to introduce the 
« Charge, they called Macdaniel, who had been before 
« convicted of the Forgery of theſe Letters in the 
« Name of Lewis the ſuppoſed brother of the de- 
« ceaſed : who produced in Court his Pardon, which 
4 was read, and by virtue of this pardon the Counſel 
« for the Proſecution contended that he was now be- 
come a good and babile Witneſs. 


« On the other fide it was contended, that the Par- 


„ don only exempted from perſonal Penalties and 


e Incapacities, but did not reſtore to Teſtimony, by 
« which he might be enabled to affect the property, 
« or the reputation, or the lives of others. 


« The 


Tiflimony of Witneſes particularly circunftanced in chi. 
minal Caſes.. | 


The Recorder ® admitted the Evidence, and re- 
« ſerved the legal Queſtion touching its Competency for 
„the Opinion of the Judges. He expreſſed himſelf, 
in the mean time, of opinion that this Species of 
« Perjury having been made a capital Felony, the 
* Perjury and its diſtin& conſequences of being inca- 
<« pacitated from Teſtimony, as a part of the Pu- 
* niſhment, merged in the Felony, and it became, 
& like other Felonies, rebabilitable by Pardon. 


6 And afterward, at the next Seſſion, the Priſoner, 


« who had been convicted, being ordered to the Bar, 
« Mr. Juſtice Wi.sow informed him of the Orinion 
« of the JuDGEes on the QuesTion reſerved, Whe- 
e ther Macdaniel, being indicted and convidted of the 
„ ſame Offence, were, by virtue of the Pardon, con- 
4 pÞETENT 40 give Evidence againſt bim on the Trial? 


That the twelve Jupces were of opinion, that 
« the Pardon not only abſolved the Puniſhment, but 


© reſtored the Competency, and that therefore the 
„ Teſtimony of Macdaniel was rightly admitted. 
Par. 3. 
Bail. 


6% Bail on a Recognizance ad comparendum et re- 
« ſpondendum et ulterius faciendum on a M:ſa:meanour, 


« diſallowed as Evidence, unleſs the Perion of the 


« Priſoner were firſt ſurrendered in diſcharge of the 


Tr 


® Apain, 


« Bail, who till then have an Intereſt in his Acquittal. 


Par. 4. 


« A Juryman may be a Witneſs: but then he cught 


« to be ſworn as ſuch, and give his Evidence openly, 
1 Judges 


L. of Ev. 
2 pa. 8. Tr. 


pe P. 221. 


2 Sid. 153. 
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refinery of Witneſſes particularly circumſtanced in Cri, 
minal Caſes. 


Par. 5. 
Judge. 
* Tidges on the Bench have been ſworn as Witneſſes 
* againſt the Priſoner : but they did not again appear 
on the Bench during that Trial in which they were 


* ſo ſworn. 
Par. 6. 


Wife. 

„Whether a Fife might be Evidence againſt her 
« Huſband, even where the Crimination ariſes collate- 
&« rally, has been diſcuſſed already: the Doctrine 
« there intimated has ſince been confirmed on an 
« Appeal from an Order of Seffions in affirmance of an 
Order of two Juſtices, in the following Caſe : 


e The Paupers were removed by the Order from the 
« Pariſh of Anlezark to the Pariſh of Cliviger, both 
* in Lancaſhire; the Marriage with James Whitebead 
« being the Ground of the Removal of Margery. On 
« the Appeal the Counſel for the Reſpondents had 
proved the Marriage, and there reſted their Caſe. 
« The Appeliants inſiſted that James Whitebead had a 
„ former Wife living at the time of his Marriage with 
« the Pauper Margery, and ſtill in Life: and for this 
« they were permitted, at the Seſſions, to examine the 


1 Pauper, James Whbilebead, himſelf: he, on his oath, 


« denying any ſuch Marriage, they offered to call 
Ellen, the ſuppoſed former Wife; and this Evidence 


s the Seſſion refuſed. They then went into general 


« Evidence of cohabitation and repute, and of their 
e“ binding an apprentice by indenture, in which the 
* ſaid James Whitebead and Ellen ſet themſelves forth 
* to be Man and Wife. Be 

# The 


* * 


oe 
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Tefimony of Witneſſes particularly circumſlanced in Cri- 
minal Caſes. 


«© The Queſtion for the Court of courſe was, Whe- 
* ther, under theſe circumſtances, the ſaid Ellen were a 
competent Witneſs, or not? 


The Caſes already mentioned were cited: and a 
<* recent Caſe, in which, on an Action brought by the 
4 Plaintiff as a Femme ſole, for Goods ſold, &c. the 
« Defendant called the Huſband as Witneſs to prove 
her a married Woman. The Plaintiff was nonſuited. 
On Motion to ſet aſide the Nonſuit, Bur RR, Juſtice, 
<« at firſt doubted, becauſe in that Caſe the Huſband 
„ had no Intereſt : but afterward agreed with the reſt 
* of the Court upon the broad ground adopted by 
e them of the impolicy of permitting Huſband or Wife 
to be Witneſs for or againſt the other. And the 
« Authority of HALE was cited, that a Woman is not 


« bound to give Evidence againſt anggher in Theft or 


« ther Crime in which her Huſband is concerned, 


c though it be material againſt the other, d not 
« directly againſt her Huſband. 


On the other ſide they contended that this Woman, 
« Ellen, might clearly have proved her Marriage with 


Janes Whitchead, if ſhe had been called before Evi- 


& dence had been given of the Marriage with Mar- 


« gerey: and that the circumſtance of her being 
« called firſt or laſt could | not affect the Right to her 
« Evidence. 


„The Court held that the Fife was noT a coms 


« PETENT Witneſs to prove againſt her Huſband in 
1114 <« this 


Ft 5 
4 ". 


Bentley and 
Cook. 
Tr. 24 S. uL 


L. N. P. a8. 


Tefimony 7 Witneſſes particularly circumſtanced in Cri- 


minal Caſes. 


« this Caſe: not on the Ground of Intere#: nor on 
« the Ground of its directly ſubjecting the Huſband 
« to Puniſhment, as what ſhe had then ſworn could 
* not have been given in Evidence on a ſubſequent 


Trial: but on the general Ground, that neither 


V. ſupra, 254+ 


« Huſband nor Wife ſhall be permitted to give Evi- 


« dence, even in collateral Caſes, where the Evidence 
« of the one ends to criminaie the other, 


« Groſe, Juſtice, farther added, that the Diſtinction 
« between Cour zrEN OVH and CRepiT appeared by no 
© means accurately ſettled: that in many of the 
* Books the ſhade of difference was ſo light, that the 
boundaries between them could hardly be perceived. 
But that in all tbe Books which treat of Evipexce, 
« there are certain RuLes laid down, the obſervance of 
* which is bighly beneficial to the public. That among 
* theſe is the ule relative to the Evidence of the 
« Huſband againſt the Wife, or of the Wife againſt the 
« Huſband: founded not on Intereſt, but Policy; by 
« which it is eſtabliſhed that a Wife ſhall not give Evi- 
« dence in am degree to criminate ber Huſband : and 
% that accordingly Lord HAL E ſays, that ſhe ſhall 
© not be called even to criminate him indirefly. And 


that this Rule ſeems to have governed all the Caſes 


* from thence to the preſent time. 


For that the Caſe 
* in which Gould, Juſtice, admitted the Evidence of the 


Wife, on a Lim of Title by Deſcent, to prove 
„ Bigamy, which would have intercepted the Deſcent, 
« ſeems to have been the very Caſe in which, on far- 
ther Deliberation on n-w Trial, Hort declared 
„this Evidence inadm ſible. 


E129. TOP 


Hear ſay. 


Tirtez II. 


T Secondary Teftimony , or, Hzanbay i in CRIMINAL 
Cass. 


« We have ſeen in general that Hearſay is not Evi- 
„ dence : but we have had occaſion at the ſame time 
« to obſerve ſome Exceptions to this Rule, ſuch as the 
Proof of ancient Cuſtom or Pedigree, where the 
« Nature of the Thing to be proved ſuppoſes a 
failure of direct living Teſtimony. But theſe and 
© other Exceptions, which have their place in civil, do 
not apply to criminal Caſes: and therefore in theſe” 
the Atteſtation of the Witneſs muſt be to what he 
knows, and not to that only which he has heard ; for a 
mere hearſay is no Evidence: for it is his Knowledge 
that muſt direct the Court and Jury in the Judgement 
of the Fact, and not his Credulity ; for Reception” 
of T:ftimony being but an Appeal to the Knowledge of 
another, if indeed he doth not know, he can be no 
Evidence. Beſides, though a Perſon teſtify what he 
hath heard upon Oath, yet the Perſon who ſpake it 
was not upon Oath : and if a man had been in Court, 
and ſaid the ſame thing, but had not ſworn, he had 
not been believed in a Court of Juſtice. Now Credit 
being derived from Atteſtation and Evidence, it can 
riſe no higher than the Fountain from whence it flows, 
and if the firſt ſpeech was without Oath, -an Oath 
that there was ſuch a Speech makes it no more than a 
bare ſpeaking, ** which cannot be of more worth de- 
rivatively than at firſt ;”” and fo of no Value MA a 


Court of Juſtice, where all things were determined 
| unter the ſolemnity of an Oath. 


2 j Beſides, 


Hear ſay in Criminal Caſes. 


Beſides, nothing can be more © indeterminare* than 


| looſe and wandering © Teſtimonies” taken upon the 


— — — —— 


uncertain Report of the Talk and Diſcourſe of others. 


„If a Man ſwear to his on Knowledge, he muſt 
i ſhew the circumſtances, and incur the Riſque of 
© Confutation : but if a Man were allowed to ſwear to 
« an bearſay, it would admit general Allegation, for 
the Proof or Diſproof of which no concomitant 
0 particulars could be expected of the Witneſs: yet 
*. on this Evidence many in almoſt every Reign prior 
to the Revolution, and ſome great and excellent Men, 
« were deprived of Liberty, of Honour, and of 
Life; and their Poſterity conſigned to Poverty and 


„ Diſhonour.” 


But although Hearſay be not allowed as direct Evi- 
dence, yet it may in Corroboration of a Witneſs's 
Teſtimony: to ſhew that he affirmed the ſame Thing on 
other occaſions, and that the Witneſs is ſtill conſiſtent 
with himſelf; for ſuch Evidence is only in ſupport of 
the Witneſs that gives his Teſtimony upon Oath, 


« And of this the chief effect uſually is in criminal 

* Proſecutions for ſome great perſonal Injury, where 
the party proſecutes in the Name of the Crown: 
„ that Caſe more eſpecially rendering it material what 
« Repreſentation was immediately made: and here, 
though the p9ſ/ive Proof reſulting from ſuch Report 
« be indefinitely ſmall (fince if a party will accuſe 
« falſely in a Court of Juſtice, the ſame party would 
hardly 


Hear ſay in Criminal Caſes. 


« hardly heſitate to repreſent falſely to a Friend or Re- 
lation, in order to lay a ground and procure a veri- 
* fmilitude to the Charge) its negative force is ex- 
* rremely great, ſince the want of being able to prove 
that complaint was made to any one recently after 
* the ſuppoſed injury, is commonly and juſtly reputed 
deſtructive of all probability of the Charge. 


Rut Hearſay may be Evidence of Inducement in 
« Matters that do nut conſtitute the Crime, and are of 
<« a general Nature. As that there was a Plot, a Con- 


* ſpiracy, a DiſaffeQion ; but not to 9 the Pri- 
ſoner in particular. 


TITLE III. 


Of Witneſſes diſcredited as to Part of their Teftimony by 


the Party producing them. | 
The Priſoner (and it is the ſame of the Proſecutor ) 


< ſhall not call Witneſſes to impeach the Credit of any 


thing that has been ſaid by his own Witneſs. 


CHAP: 


Rex v, College, 
IIS. Tr. 792. 


Impeachment. —5 


"CHAPTER XV. 


Of IMPEACHMENT. 


Having now treated of the chief Offences which 
« fall under the Juriſdiction of the great or inferior 
% Courts of Common Law in the ordinary courſe of 
« proceeding, and having ſpoken of the Evidence 
« applicable particularly to each, and touched upon 
© the general Rules and Order of Proof, this Book 


'& reſpecting CRIMINAL Issvzs would be incomplete, 


«© were we to paſs entirely in filence the Trial by Im- 
„ prACHMENT, Which is peculiar to the tranſcen- 
« dant Authority of the Hicn Court of ParL1a- 


© KENT. 


« This is ſometimes for ſuch Species of High 
« Treaſon as would be the ſubject of an lndictment 
t under the declaratory Statute of E. III. but when 
„this happens the Articles differ ſo little from the 
Form of an Indiament, that unleſs in the circum- 
ce ſtance, for the greater ſolemnity, of the Charge 
<« being preferred by the Commons, the Trial of a 
« Peer jor ſuch Treaſon is not materially diſtinguiſhed, 
under theſe circumſtances, from a Trial on a Bill 
© found by a GRAND Jury. 


% But the moſt uſual Subject of an Imyeacnment 
« js ſome offence, or Series of Offences, of a Nature 
« too extraordinary and complex for other Cognizance : 
« and chiefly of political Delinquency in the Conduct 
« of State Aff irs, conſiſting in Neglect, Freacbery, 
« or open Mrong; or in a Combination of any or all 
& of theſe; and it is in the Nature of a criminal 
& ARAL of the higheſt Order. 


« But 


IMPEACHMENT. 


* But the Forms peculiar to this aweful Mode of 


Trial are not to be particularly explained in this 
< Treatiſe : the Evidence is the proper Opdject of 


gur Attention here. 


And concerning this, the moſt comprehenſive 
« Rule is, that whatever, upon general“ Principles, 
« would or would not be Evidence before an inferior 
„Tribunal, will be admitted or rejected by this ſu- 
« preme Court: and accordingly there are repeated 
cc inſtances of Evidence refuſed as inadmiſſible, on 
general Grounds of Obje&ion which would have 
that effect on a Trial before a Jury. And this Rule 
has been recognized * by one of the Honourable 
„Managers in his introductory Speech, and exem- 
s plified in the Courſe of the Proceedings in the Trial 
„now depending in PARLIAMENT. Such Rules as 
% have an univerſal and primary Relation to the Diſ- 
«* covery of Truth and the juſt Security of the Party 
« accuſed being in their Nature recognized by every 
Tribunal in a free and well-conſtituced State. 


«© That a Perſon ſhall not diſcredit his own Witneſs, 
« that he ſhall not offer Evidence of ſomething ſaid 
te when not upon oath againſt what is aſſerted on Oath ,— 
« are Rules of Evidence which were urged, and ſeem 
<« to have heen admitted, on the Impeachment at preſent 
« depending. | 


_— 


® So at leaſt it ſhould ſeem. Law and thoſe which were more 
The Honourable Manager who congenial to the dignity of that ex- 
the Impeachment is ſaid to traordinary and ſupreme Court and 

ve entered into a philoſophical better ed to the purjo/es of 
Analyſis of the Nature of Evi- ſubſtantial and general Juftice. 
dence, the Princip{es on which it o that has an Idea of the 
Sas founded, the Grounds on which Speaker and of the ſubjeQ does 
it ought to be ad. tied or rejected: not regret the want of farther, 
and to have diftinguiſhed between aad indeed complete, Intorma- 


fuch Rules of | Evidence as were tion on this part of the Speech? 


applicable ic inferior Courts of 
« But 
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* But in ſubordinate Rules there is a material Dif- 


« ference between Evidence admitted on an Impeach- 
< ment and Evidence admiſſible on an Indictment or 
Information. ; 


« Thus we have feen that in a Proſecution in any 


4 of the inferior Courts for a Libel, the Words al- 


t leged to be libellous muſt appear on the Face of the 
« Record, either in part or in the whole, and if not 
« according to the Tenour, at leaſt according to the 
« Purport: and to chatge the Conclufions or Infe- 
« rences imputed to them, and give the Words in 
Evidence, would not be allowed. 


But in the celebrated Trial by Impeachment, to 
&« which Alluſion was made in a former Part of this 
e Work, the ArTictes charged an imputing of 
* odious Principles to the RR vol uriox, and a defam- 
* ing and endeavouring to bring into Abhorrence the 
« neceſſary Means of effecting it :—it was objected at 
„the Trial, and after the Defendant had been found 
« ouilty on the Impeachment, it was more formally 
© moved in AxREsST of JupotmENT, That. no entire 
„ Clauſe of either of the Books or Sermons referred to in 
be IMPEACHMENT if ſpecified or particularly ſet 
forth in any of the AgTiCLEs of IMPEACHMENT. 


« The Hovst reſolved, That by the Law and Uſage 
© of PARLIAMENT in Proſecution by IMPEACRMENT 
<« for High Crimes and Miſdemeanours, by writing or 
& ſpeaking, the particular Words ſuppoſed to be criminal 


* are not neceſſary to be expreſsly TRE in ſuth 
« n 


CH AP- 


Evidence on BIE IS of ATT AIV DER. —Sir Joux Fxu- 
- wick's Caſe. 


CHAPTER XVI. 


Of BiIIs of ATTAINDER. 


«© From Bits of ATTainpeRr little Illuſtration 


scan be expected of the Principles of Evidence: one 


& ſpecies in particular may be noticed, intended to 
e ſupply a defect of legal Proof. 


c Thus there not being two Witneſſes, (which, as we 
© have ſeen, was abſolutely requiſite by the Statute) 
% who could be produced to convict Sir Jon FkEx- 
« wick of Treaſon, in compaſſing the Death of the 
« King and adhering to the King's Enemies, by con- 
« ſulting and agreeing to ſend Rzybert Charnock to in- 
« cite the French King to iavade this Kingdom, a Bir, 
* of ATTAINDER was brought in, reciting the ſub. 
« ſtance of the Indictment, and that of the ſaid Con- 
e ſult and Agreement ſome had been attainted; the 
« Delay of Trial obtained by Sir Jobn Fenwick on 
« promiſe of an ingenuous Confeſſion and Diſcovery; 
« his not having confeſſed or made Diſcovery, but 
« inſtead thereof that he ſcandalouſly charged divers 
« perſons upon hearſay, endeavouring thereby to raiſe 
« Jealouſy between the King and his Subjects, under- 
mine the Government, and ſlifle the real Conſpi- 
* racy; and that Cardell Goodman, one of the Wit- 
« nefſes to prove the ſaid Treaſon againſt Sir Fecha 
« Fenwick, lately, and ſince one of the times on 
&« which Sir Jobn Fenwick would have been tried but 


« for 


Fenwick's Caſe, 
8. Ts JI, 
181——193+ 
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Obſervations and OnJectiOnus in PARLIAMENT to the 


paſſing of that B1LL. 


. * for the expectation of the Diſcovery aforeſaid, had 


« withdrawn out of the Kingdom, ſo that the ſaid 
1 Cardell Goodman could not be had to give Evidence 


upon any Trial; pronouncing that of the ſaid Trea- 


« ſons the ſaid Sir John Fenwick is guilty z and enacting 
that be be and is convicted of High Treaſon, and 
« that he ſuffer the pains of Death, and incur all the 


% Forfeitures of a Perſon ſo attainted, 


And he did ſuffer accordingly : but not withour 


« conſiderable oppoſition in both Houſes of Parlia- 
© ment. | | 


In the Arguments in the Hoss of Commons, 
« the Neceſſity of obſerving the primary Rules of 
« Evidence, no leſs in Parliament than in any other 
« Courr, - was ſtrongly urged: and that Bills and 


% Tudgements of Attainder had been reverſed in 
« Parliament for no other Reaſon than becauſe the 


Parliament had not proceeded according to ſuch 
Rules: that whatever was ſaid of the Power of 
« Parliament muſt be underſtood of a juſt Power; and 
„that it was no Diminution of the Dignity of that 
« ſupreme conſtitutional Tribunal to ſay that they 
could not do what they could not juſtly do.“ And 
© when the Bill paſſed at length, in a full Houſe, it 
cc ori 8 
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* 17 poſſumus quod Jure foſ= || The Author of an Eſay on 
| : | the Low of Eviden'e (which I 

1 Oh 33. have ſcen, for the firſt time, this 
Ayes 1581 Evening, the 11th of February. 

' New 156 F 345 1789) peaks of this AQ as not 


mu. hb 


„ Rragons in the ProTEST. 


« The principal Odjections in the two Houſes are 
&* conciſely and energetically recorded in the Pro- 
« TEST of which theſe are the chief: 


That Evidence of Grand Jorymen of wh was 


* ſworn before them againſt Sir Jobs Fenwick, as alſo 
the Evidence of the Petty Jurymen of what was 


«* ſworn at the Trial of other men was admitted: 7 boch . 


* which are againſt the Rules of Law: 


« The information of the abſent Witneſs was 3 


* in writing, which is not by Law to be admitted: 
and the priſoner, for want of his appearing face 


* to face, as required by Law, could not have the ad- 


vantage of croſs-examining ; 


It did not appear, by any evidence, W Sir 
„Jobs Fenwick, or any perſon employed by him, 
had any way perſuaded Go:dman to withdraw him- 
te ſelf: and it would be of very dangerous conſe- 
* quence that any perſon ſo accuſed ſhould be con- 


* demned: for that by this means a witneſs, who 


by: ſhould be found inſufficient to convit a man, ſhould 
s have more power to hurt him by his Abſence than 


„he could have had, if PORE veos voce againſt 


* him. 


— 
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much to the credit of thoſe who mination of Goodman the Houſe 
Ma it. With reſpect to the divided: 

Fablication now quoted, I can Ayes 218 

at preſent only obſerve, that Noes 145—363 

till this day I knew not of the Again Evidence of what paſſed 

exiſtence or intention of ſuch a ou another Trial, 


Work. | | Ayes 181 | 
Noes 110—291 
Signed by 41 Peers. deainf commilting the Bill, 
Azes 182 
On the Reaſons reſpecting the Noes 128310 


Evidence of the Grand Jury it And finally ou the Vallis that | 


does not appear that the Houje of the Bill paſs, 
Commons divided : Ayes 189 


But againſt reading the Exa- Noes 150—345 
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gee rH OG of our Adee be. 

ng Evidence, on 'CRIMINAL IsSuzs, it will not be 

en g to add ſomething to the remarks which 

have been made in a former part of this work on Pre- 
r _ in ſuch Cauſes, 


| Recent Poſſeſſion, eſpecially Added 8 
to the circumſtances and habit of the life of the party 


charged, is a preſumption againſt him. 


The Introduction of a falſehood into his Defence i is a 
Preſumprion againſt him; for Truth is the proper 
ſhield of the guiltleſs: and this , preſumption is 
heightened if the falſhood is to be ſupported, as it al- 
wel vecelixcily . we A Witneſs conſcious of i it. 


Ik a ſervant, and ill more ke ESI 8 hath 


8 to him, 2 de * for 
ſtealing the ſaid goods, it ought to appear by ſome other 
8 than that of the ſervant or Carrier that 

Goods were taken out of his poſlefſion : for tis tefti- 


mony is in his own Diſcharge. 


Two Rules are laid down by Land Co J. ee | 


| theſe in the preſent ſtate of the Adminiſtration of cri- 


minal Juſtice, to the perfecting of which that great 
man ſo emineney contributed, are rather hints to the 
ſtudent on the Theory than requiſite to be called to re- 


- membrance in the practice: for we ate not now in times 


in which they are likely to be overlooked. They are, 


never to indilꝭ of ſtealing the goods of an unknown per- 


fon till it appear by dus prof that a felony bas actually 
been committed on thoſe goods, Never Io convit} of Mur- 
ther or Manſlaughter, CG the fat can be MOM to be 
My or at leoft ibe body were found, 


Exp of ibe Sxcond Vortuur, 


